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ABEPIHA €BI'EHIA AHATOHHBHA,
acmipanT JIBH3 «KuiBchbkuii HallioHaIbHUIT €KOHOMIYHHI
yHiBepcutet iMeHi Baguma ['etbmanay

MHOXUHHICTDb CYB’€KTIB HOTAPIAJIbHUX JI
TA BUIA HOTAPIAJIBHUX IU
3AJIEZKHO BIJ CYB’E€EKTIB IX 3JIMCHEHHS

Crin 3a3HauuTH, IO HOTapiaJbHA AiSUIBHICTh XapaKTePU3ye€ThCS MHO-
XKHMHHICTIO 11 cy0’€KTIB 3aJ€XHO BiJl Miclsl Ta KOHKPETHUX OOCTaBHH 3.iiic-
HEHHs HOTapiagbHUX Hid. Takumu cy0’ekTaMu € Ge3nocepesIHbO HOTapiycH, a
TaKo)XK MOCaJOBi OCOOM OpraHiB MiCLEBOTO CaMOBPSIYBaHHS, KOHCYJIBCHKI
YCTaHOBH Ta iHII Cy0’ €KTH, TIPO AKUX Jalli ITiJic MOBa.

Bignosigao g0 ct. 92 Koncruryii Ykpainm opragizarist i JisIbHICT
HOTapiaTy BU3HAYAIOTHCS BUKIIOYHO 3akoHaMH Ykpainu [1]. HopmatusHO-
IIPAaBOBUMH AKTaMH, SKAMH IPSMO UM ONOCEPEIKOBAHO BPETYJIbOBaHA HOTA-
pianbHa JisapHICTE € LluBinpHuE Kojeke Ykpainu [2], 3akon Ykpainu «IIpo
Hotapiat» Big 02 BepecHs 1993 p. Ne 3425-XII [3], 3akon Ykpainu «IIpo
MicIieBE caMOBpsayBaHHS B YKpaini» Bix 21 tpasus 1997 p. Ne 280/97-BP [4],
Koncynbcpkuil cratyT Ykpainu, 3aTBepaxeHuil YkasoM Ilpesunenrta Ykpainu
Bix 02 kBiTHs 1994 p. Ne 127/94 [5].

Po3rnsiHeMo BuAM HOTapialbHUX i, SIKI MAlOTh IPaBo 3AiHCHIOBATH
OKpeMi kaTeropii cy0’€KTiB HOTapialbHOI JisNIbHOCTI.

3arajbHi MOJIOKEHHST PO TIOBHOBAKEHHS IIO/I0 BYMHEHHST HOTapiaJIbHHUX
niit mictareest y po3aini 11 3akony Ykpainu «IIpo Horapiat» Bixm 02 BepecHs
1993 p. Ne 3425-XII [3]. 3okpema, HOTapiycH MarOTh MPaBO BUUHATH TaKi
HOTapiajbHi Jii: TOCBIAYYIOTh MPABOYMHH (JOTOBOPH, 3aMOBITH, OBIPEHOCTI,
BUMOTU IPO HOTapialbHE MOCBIAYEHHS IIPAaBOUYMHY TOILIO); BXXKUBAIOTh 3aXOMiB
[I0JI0 OXOPOHHM CIIAJIKOBOTO MaifHa; BHIAIOTh CBIIOLTBA MPO MPABO HA CIIAIIIHHY;
BUJIAIOTH CBiJIOLTBA PO MPaBO BIACHOCTI HA YAaCTKy B CHUIBHOMY MaiiHi IO-
IpyxoKsl (KOJIMIIHBOTO IMOAPYXOKS) Ha MiJCTaBi cHiIbHOI 3asBU abo B pasi
CMEpPTI OJHOTO 3 MOAPYXOKS; BUAAIOTH CBIJIOITBA PO MPHUI0AHHS MaiHa 3 MPHU-
JIIOHUX TOPriB (ayKI[IOHIB); BHIAIOTh CBIJOLTBA NPO MNPHIOAHHS MaifHa 3
MPWIIOAHUX TOPTIiB (AyKIIOHIB), SKIIO TPHIIOAHI TOPrH (ayKI[iOHK) He BinOy-
JIMCS; TIPOBAIATH OITUC MaitHa Pi3MIHOT 0COOH,AKa BU3HAHA OE3BICHO BiJICYTHHOIO
abo wMicue mnepeOyBaHHA [KOi HEBiJOME; BHUJAIOTh AyOJliKaTH HOTapialbHUX
JOKYMEHTIB, 1110 30epiraloThCs y clpaBax HOTapiyca; HaKJIaJaloTh Ta 3HIMAIOTh
3a00pOHY IIO/I0 BiT4y>KEHHSI HEPYXOMOT0 MaitHa (MaifHOBUX MpPaB Ha HEPYyXOMeE
MaifHO), 10 MiJIsIrae JAep)KaBHiM peecTpallii; HakK/IaJalTh 3a00pOHY MO0
BiJUy>KEHHS I'POIIOBHX CyM, III0 OyIyTh 3apaxoBaHi 3aiBHUKOM BUMOTH, BH3Ha-
YEHUM BIAMOBIMHO 70 3akoHy Ykpainu «[Ipo akiioHepHI TOBapHCTBa», Ha
pPaxyHOK YMOBHOTO 30epiraHHs (€CKpoy), BIIKPUTHI BIJIOBLIHO OO 3a3Haue-
HOTO 3aKOHY; 3aCBiJIUYyIOTh BIpHICTB KOIi# ((OTOKOIIH) TOKYMEHTIB 1 BUITHCOK
3 HUX; 3aCBIAYYIOTH CHPaBXXHICTh MiJNHUCY Ha AOKYMEHTAX; 3acBiIUyIOTh Bip-
HICTh MEpeKany TOKYMEHTIB 3 OJHIE] MOBH Ha iHIIY; MOCBIAUYIOTh (akKT, 10
¢di3nvHa yM OpUIUYHA 0c00a € BUKOHABIIEM 3allOBITY; MOCBIIYYIOTh (DaKT, IO
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¢biznuHa ocoba € XUBOW; NOCBLIUYIOTh (akT nepeOyBaHHA (i3MYHOI ocodu B
[IEBHOMY MICIIi; TOCBIUYIOTb Yac Mpe/’ IBICHHS JOKYMEHTIB; IIEPEIatoTh 3asBH
¢Gi3nuHMX Ta IOPUAMYHUX Oci0 iHmMMM Gi3UYHMM Ta IOPUIUMYHHUM Oco0aM;
IpUIMaIOTh y JEMO3UT TPOLIOBI CyMH Ta I[iHHI anepH; BYMHIIOTH BUKOHABYI
HallMCH; BYMHSIOTH IIPOTECTH BEKCEIiB; BUMHAIOTH MODPCBHKI NMPOTECTH; MPHMA-
MaloTh Ha 30epiraHHs JOKyMEHTH; iHIII Jii, IOK/IaJeHi Ha HOTapiyciB 3rigHo i3
3aKOHOM. JlepKaBHI HOTapiycu B Jep)KaBHUX HOTapiaJbHUX apXiBaX BHAAIOTH
nyOmikaTH i 3acBiqUyIOTh BIpHICTH KOIIM 1 BUIMCOK 3 JAOKYMEHTIB, sKi 30epi-
raloThes Y CIIpaBax LUX apXiBiB [3].

3rigHo i3 cT. 38 3akony Ykpainu «IIpo MiclieBe camMOBpsIyBaHHS B
Vpaini» Bix 21 tpasas 1997 p. Ne 280/97-BP 10 neneroBaHux MOBHOBaXKEHb
BUKOHABUUX OPTaHIB CUIBCHKHUX, CENHUIIHAX, MICBKHX paJ HaJIEeXKHTh, Cepel
IHIIOTO, BUMHEHHS HOTapiallbHUX Jiil 3 NMUTaHb, BiJHECEHHX 3aKOHOM 10 iX
BiJIaHHSI, pEECTpAILlisl aKTiB IIUBUILHOTO CTaHy [4].

Bimnosinao mo 3akony Ykpaiau «IIpo HOTapiaT», y CUIBCBKHX Hace-
JIEHUX ITyHKTax YIMOBHOBA)KEHI HA I ITOCAI0BI OCOOU OpraHy MiCLEBOTO CaMo-
BpS/lyBaHHS BYMHSIOTH TaKi HOTapialbHi Jii: BXXHBAIOTh 3aX0/1iB 1010 OXOPOHU
CMaJKOBOTrO MaifHa; MOCBIAUYIOTh 3aMOBITH (KPiM CEKpPEeTHHX); BUAAIOTH TyOJIi-
KaTH MOCBITYEHUX HUMHU JOKYMEHTIB; 3aCBIUYIOTh BIpHICTh KO (OTOKOMIi)
JOKYMEHTIB 1 BHIIMCOK 3 HUX; 3aCBITYYIOTH CIIPABXHICTP MiITICY Ha JOKyMEHTAX;
BUJAIOTH CBiZIOLTBA IIPO IIPAaBO Ha CHAJIIUHY; BUIAIOTh CBiOLTBA IIPO IIPaBO
BIIACHOCTI Ha YacTKy B CIIUJIBHOMY MaiHI IOIPYOKSA B pa3i cMepTi OJHOTO 3
nonpyxoks. [Ipy 1bOMy J1Ba OCTaHHI 13 HaBEJACHUX BUJIB JISUILHOCTI MalOTh
IIPaBO BYMHATH YIMOBHOBAXKEHI ITOCAJ0BI OCOOM OpraHy MiCIEBOTO CAMOBPSIY-
BaHHS, SIKi MalOTh BHINY IOPUIUYHY OCBITY, JOCBiA POOOTH y raiysi IpaBa He
MEHIIIE TPhOX POKIB, MPOWILIM HPOTATOM POKY CTaKyBaHHS y JepiKaBHil
HOTapiajbHili KOHTOPI a00 MPUBATHOTO HOTAapiyca, 3aBEPIIIN HABYAHHS 100
pPOOOTH 3 €IMHUMU Ta JEPKABHUMH PEECTPaMH, IO (YHKIIOHYIOTh B CUCTEMI
MinicTepcTBa rocTuLil YKpaiHu, Ta CKJIAIU iCIUT i3 CHAJKOBOrO IpaBa y IO-
psinKy, BcTaHOBIeHOMY MiHicTepcTBoM foctuiii Ykpainu. Kontpons 3a opra-
HI3aI[iEF0 HOTApiabHOI [iSUIHOCTI YIMOBHOBKEHHMX Ha II€ IMOCAIOBUX 0Ci0
OpraHiB MIiCLEBOTO CaMOBPSAYyBaHHs, JOTPHUMAHHSIM HUMH TOPSAKY BUHHEHHS
HOTapiadbHUX Jif Ta BHUKOHAHHAM IPAaBWI HOTAapiaJbHOrO MAiJTOBOACTBA
31iHCHIOEThCSE MiHICTEPCTBOM FOCTHUIIT YKpaiHu. 3a3HaueHi mocaaoBi ocodu He
MaloTh NpaBa Ha 0()OPMIICHHS JOKYMEHTIB, TPU3HAYCHUX AJISI BUKOPUCTAHHS 3a
MeXaMH JIep>KaBHOTO KopAoHy [3].

Oco06suBOCTI 3A1CHEHHST HOTapialbHUX i KOHCYJIbCHKUMH YCTaHO-
BaMM BH3HAYAIOTHCA 3akoHOM Ykpainu «IIpo Hotapiat» Ta KOHCYIBCHKHM
cratyToM YKpaiHu, 3atBep/pkeHrM Ykazom [Ipesunenra Ykpainu Big 02 KBiTHS
1994 p. Ne 127/94 [5].

Taxk, 3rigHo i3 3akoHoM Ykpainu «I[Ipo HOTapiaT», KOHCYJIBCHKI yCTa-
HOBU YKpaiHU BUMHSIOTH TaKi HOTapiaibHi Aii: MOCBIAUYIOTh IPaBOYMHU (IOTO-
BOpH, 3aIOBITH, JOBIPEHOCTI TOILIO), KPiM IMOTEYHUX AOTOBOPIB, TOTOBOPIB MPO
BiJTYy>KEHHSI Ta 3aCTaBy >KWJIMX OYIMHKIB, KBapTUp, Jay, CaAOBUX OYAMHKIB,
rapaxis, 3eMeJIbHUX JAUISHOK, 1HIIOTO HEPYXOMOTO MaifHa, 110 3HaXOJIUTHCS B
VYkpaiHi, a TaKOXk KpiM JIOTOBOPIB OPEH/TH, CyOOpEH M, eM(]ITEB3UCY 3eMEbHIX

4



JUISHOK CUIBCBKOTOCIIONAPCHKOTO NPHU3HAUCHHS; BXKUBAIOTH 3aXOIiB 0 OXO-
POHH CIIaJKOBOTO MaifHa; BUIAIOTH CBIIOITBA PO MPaBO HA CHAJIINHY; BUIAIOTh
CBIJIONITBA IIPO ITIPaBO BIIACHOCTI Ha YaCTKy B CHITBHOMY MaifHI HOAPYXOKS Y
pasi cMepTi OAHOTO 3 MOAPYACKS; 3aCBLAUYIOTh BIpHICTh KOMil JOKYMEHTIB 1 BU-
IHCOK 3 HUX; 3aCBiI4yIOTh CIIPABXKHICTh MiAMKCY HA JOKYMEHTAaX; 3aCBiAUyIOTH
BIpHICTh IEpeKiIany JOKYMEHTIB 3 OJHIET MOBHM Ha IHIIY; IMOCBITYYIOTH (axT,
o (izuyHa 0c00a € KHUBOIO; MOCBIMUYIOTh (hakT nepedyBaHHs (Pi3MuHOT 0cOOU
B TMIEBHOMY MICIIi; TOCBiYYOTh TOTOXHICTh (hi3UUIHOI 0cOOU 3 0CO000, 300parxe-
HOIO Ha ()OTOKApTIi; MOCBLAYYIOTh Yac Mpej’ sIBICHHS J0KYMEHTIB; IPUIMaloTh
B JICTIO3UT TPOILOBI CyMH 1 L[iHHI [Tarepyu; BUMHAIOTH BUKOHABYI HAIWCHU; MPHHA-
MAaroTh Ha 30epiraHHs JOKyMEHTH; BUMHSIOTh MOPCBKI POTECTH; BUIAIOTH JIy0JTi-
KaTH TOCBIJUYEHNX HUMH JTOKYMEHTIB. 3aKOHOJABCTBOM YKpaiHU MOXYTb OyTH
niependadeHi i iHI Jii, 110 BYNHSAIOTHCS KOHCYJILCBKUMU YCTaHOBaMH Y Kpainu [3].

Kpim Bxxe Ha3BaHUX Cy0’€KTiB HOTapialbHOI IisUIBHOCTI, OKpeMa rpyIma
Cy0’€KTiB Ma€ NpaBO IIOCBiAYYyBAaTH 3aloBiTH (KpiM cekpeTHHX). Jlo Takux
Cy0’€KTiB BiTHOCSATHCS TOJOBHI JIiKapi, X 3aCTYIHUKHU 3 MEIUYHOI YaCTHHU a0
Yeproei Jikapi JikapeHb, TOCHITANIB, IHIIUX CTAI[lOHAPHUX 3aKJIA/IiB OXOPOHH
3JI0pOB’S, HAYAJILHUKH TOCIITANIB, AUPEKTOPH ab0 TOJIOBHI Jiikapi OyJWHKIB
JUIs 0ci0 MOXMIIOro BiKy Ta 0ci0 3 IHBaNiJHICTIO; KAlliTaHU MOPCHKHUX, PIUKOBUX
CYZEH, 110 XOAAThb IiJ MparnopoM YKpaiH{; HayalbHUKY IOIIYKOBUX a00 IHIIUX
eKCTIeANIIIH; KOMaHIUPH (HA4aJIbHUKN) BifICbKOBUX YaCTHH, 3’€HAHb, YCTAHOB
a00 BiliCbKOBO-HABUAJIbHUX 3aKJIa/1iB; HAYaIbHUKH YCTAHOB BUKOHAHHS MTOKAPaHb
Ta cIiquux izomsropis [2; 3].

Jlo HOTapianbHO MOCBITYEHHUX MOBIPEHOCTEH HMPHPIBHIOIOTHCS TOBipe-
HOCTI, ITOCBiT4€HI Ha4YaJbHUKAMHU TOCIITaJiB, CAHATOPIIB Ta IHIINX BIHCHKOBO-
JKYBaJIbHUX 3aKJIafiB, IX 3aCTYNHHUKAMM 3 MEAWYHOI YACTHUHHM, CTapIIMMHU abo
YEProBUMHU JIKapsAMHU, KOMaHAWPaMH (HAaYaJbHUKAMH) BIHCHKOBHX YACTHH,
3’€/IHaHb, yCTAaHOB a00 BIMCHKOBO-HABUAILHUX 3aKJIaJiB; HAYAJIbHUKAMHU yCTa-
HOB BUKOHAHHS TOKapaHb M CIIAYHMX 130JIATOPIB; TOBIPEHOCTI 0Ci0, sIKi Tpo-
KMBAIOTh y HACENECHUX IIYHKTaX, € HEMae HOTapiyciB, MOCBif4eHi YHNOBHO-
Ba)KCHOIO HA II€ T10Ca0BOI0 0CO00I0 OpraHy MiCIIEBOTO CaMOBPSLyBaHHS, KpPiM
JOBIpEHOCTEH Ha MPABO PO3MOPSKCHHS HEPYXOMHM MailHOM, JOBIpEHOCTI Ha
VIpaBJIiHHS 1 PO3MOPSIKEHHST KOPIOPATUBHUMH TIpaBaMH Ta JOBIpEHOCTEH Ha
KOPHCTYBaHHS Ta PO3IOPSKEHHS TPAaHCIIOPTHUMH 3acobamu [2; 3].
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AP3SHIIEBA JIAP’ A AHI[PIIBHA,

J01L. KadeaApr MeHEeIDKMEHTY, (hiHaHCIB, 6aHKIBCHKOI CIIPaBH Ta CTPAaXyBaHHS
XMeJbHULBKOrO YHIBEPCHTETY YIIPaBIiHHS Ta [paBa

imeHi Jleonina FO3pK0Ba, KaHI. €KOH. HAYK, JOLL.;

BEJIOBA HOJIISA IMUTPIBHA,

UPEKTOP IOPUIUIHOro Aenapramenty Minictepcrsa

3 IINTaHb CTPATETIYHUX Tady3eil IPOMUCIOBOCTI, KaHA. IOPHA. HAYK;
ITYHIA OJIEKCAHJIP OJIETOBWY,

noul. Kadeapu rmpaBa XMeIbHUIBKOTO HAlliOHAIBHOTO YHIBEPCUTETY,

I-p IOPHA. HAyK, JIOLL.

3AXHUCT IEPCOHAJIBHUX TAHHUX
P 3ACTOCYBAHHI HEITPAIMUX METO/1B
MHOJATKOBOI'O KOHTPOJIIO

CyyacHuii eTar po3BUTKY IIMBLII3alli] BiJ3HAYAETHCS BCEOXOILTIOIOYUM
3anmpoBa/KEHHSIM 3aco0iB iH(pOpMaTH3allii IpoIeciB Iep)KaBHOTO YIPaBITiHHSI
yepe3 CTBOPEHHS MacIUTa0HUX 0a3 JaHMX Ta MIMPOKOTO JOCTYILy OpraHiB BIaau
IO TIEPCOHATBHUX JaHUX TpoMajasH. BomHouac, moOymoBa JEeMOKpaTHYHOL
COLIiAJILHOT ITPAaBOBOI JIepKaBU, HAMBUIIOK I[IHHICTIO B SIKiH € JIFOUHA, 11 4YeCTh
1 TiAHICTh, HEIOTOPKAHHICTH 1 Oe3MeKa, K i MATPHMaHH e(EeKTHBHOTO (YHKIIO-
HyBaHHS JEpXKaBHUX IHCTUTYTIB, IepeOyBaloTh Y HEPO3PUBHOMY 3B’SI3KYy 13
HEOOXITHICTIO BIOCKOHAIEHHS 3aXHCTy OCHOBHHX MpaB JIIOAWHH Ta TPOMaJs-
HuHa. Ham3Buuaiinmii TemMn mporpecy iHGOpPMaIiiHMX TEXHONOTiH Ta aKTHB-
HICTh y (opMyBaHHI 0a3 MEPCOHANBFHHUX JAHUX B CHUCTEMi IyOJIIYHOTO YIpaB-
JIHHS 3arOCTPWIM MPOOJIeMy 3aXUCTy pi3HOMAaHITHUX iHQopMaliiHuX mpaB i
cBoOon mromvHU. be3 BpaxyBaHHS IOCBiLy IOCKOHAJIOTO IOCIHIIKEHHS MiXK-
HApOJHMX CTaHAAPTIB IIOJI0 3aXUCTY MEPCOHATIBHUX JaHUX Cy0 €KTaMu IyOmivaHOT
aaMiHicTpauii, 6a30BUX IPUHIMIIB IX 3aXUCTY, BUBYEHHs 0COOJIUBOCTEH Halio-
HQJIBHUX PETYJISTHBHUX MIIXO/IB OKPEMHUX JEp)KaB, SIKi MalTh PO3BUHCHE
3aKOHOJIABCTBO 1 OaraTopiyHHid JOCBiI 3 MUTAaHb 3aXUCTy NpaB i CBOOO Ji0-
IVHYU, Y T.4. IpaBa Ha 3aXUCT MEPCOHAIBHUX IAaHUX, YKpal YCKIaIHAETHCS
PO3YMiHHS CydacHHX MPOOJIEM HALlIOHAIBHOTO ITPABOBOT'O PETYJIFOBAHHS BiJHO-
CHH 13 3aXUCTy MEPCOHATBHUX JAHUX B YIPABIIHCHKHUX BigHOCHHAX. OcoOIHMBOT
aKTyaJIbHOCTI Y IIbOMY CBITJIi 3a3HaueHe MUTAHHS HaOy/Io y KOHTEKCTi IpUiHS-
toro 27 xBitHs 2016 p. Permamenty (€Bpocoro3) 2016/679 €spormneiicbkoro
IMapnamenty Ta Panu Big 27 xBitHa 2016 p. mpo 3axucT ¢izuuHMUX 0ci6 CTOCOBHO
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OOpOOKH TNEepCOHANBFHUX TaHWUX Ta NPO BUIbHE NEPEeMIllleHHsS TAaKuX JaHHX.
IMonoxxenns uporo PermaMmeHTy cnpsiMOBaHI Ha TapMOHI3alLlil0 3aXHCTy OCHOB-
HHUX MpaB i cB00O (i3MuHKUX OCIO, 1010 MiSUIBHOCTI 3 TIepepoOKH 1 Ha 3a0e3-
IIEYECHHs! BIIBHOI'O IIOTOKY IIEPCOHAIBHUX JaHUX MK JAepkaBaMu-uineHaMu €C.
TadpopmaTuzanis cdhepu moIaTKOBOT AiSTIBHOCTI BUMArae y3ro/pKeHHs iHTepeciB
OpraHiB BJIQJIU Ta OKPEMHX 0Ci0 y 4acTHHI 3a0e3[IeUCHHS 3aXHUCTy MEPCOHAlb-
HUX JIaHUX, 10 OCOOJIMBO BXIJIMBO Y YACTHHI iHPOpMaLIil, IKa aKyMYJIIOETbCS Y
HIOAATKOBIH 3BITHOCTI Ta iHIIMX JOoKyMeHTax. OcoOIMBOro iHTepecy 3a3HaueHi
IIUTaHHS HaOyBalOTh Y KOHTEKCTI 3alIpOBa/UKEHHS B YKpaiHi JOCBiTy BHKOPHC-
TaHHS HENPSIMUX METOJIB TIOATKOBOTO KOHTPOJIIO.

Cr. 67 Koncrurynii Ykpainu nepeabauae 000B’S30K KOXXHOI 0coOu
CIUIA4yBaTH MOJATKH 1 300pH y TOPSIKY 1 pO3Mipax, BCTAHOBJICHHUX 3aKOHOM
[1]. Tlonatku € ocHOBOXO (OpMYBaHHS JEPXKAaBHUX AOXOJIB, IO IX OJEPKYE
JeprkaBa Ha MiJCTaBi CBOIX BIAIHUX IIOBHOBAYXEHB IUISI BUKOHAHHS BIIACTHBHX
iif ¢pyHkuii. BinnoBigHo, 0XOpOHA IOAATKOBOI CUCTEMH 3aIUIIAETHCS OQHUM 13
OCHOBHHUX HalpsIMiB BHYTPILIIHBOT JisUTBHOCTI Aep:kaBu. [IpoTUIipaBHE HEBUKO-
HaHHS IJIATHUKOM IOJIaTKiB CBOIX 3000B’A3aHb I'py0O irHOpye BKa3aHUH KOHCTH-
TYLiHUI 000B’ 30K, Y IKOMY BTIJICHO MyOJIIYHHUI iHTEpeC YCiX WICHIB CyCIiib-
CTBa 1 CyMJIIHHE BUKOHAHHS SIKOTO CIIPABEUIBO BU3HAETHCS OHIEI0 3 HEOOXITHNX
YMOB icHyBaHHs corliymy. [Ipuiinstuii BepxosHoro Pangoro Ykpainu 15.06.2021 p.
3akoH YKpaiHu, sKHid nependavae MOAATKOBY aMHICTiIO Ta HYJIbOBE AEKIapy-
BaHHS OJJHOYACHO, Ma€ Ha METi Ha MEBHHH 4Yac YCYHYTH HEBH3HAYCHICTh MiXK
OIIOJIATKOBAaHMMH Ta HEONOAATKOBAHUMM aKTHBaMHM, L0 HalexaTb (Di3UUHUM
oco0aM-IUTaTHAKAM IOJATKiB B YKpaiHi (pe3UICHTH Ta HEPe3UICHTH, sKi Ha
MOMEHT OTPUMAaHHsS aKTUBY OyJM MOJATKOBUMH pE3HICHTaMU B YKpaiHi).
IIpoTe 3aMIIAIOTHCS BIIKPUTHMHU THTAHHS NOPSIKY MPOBEIACHHS IMEPEBIpOK
3a[ICKJIAPOBAHUX Y XOJi IOJATKOBOI aMHICTii aKTHBIB 1 MOCHIJICHHS 3aXO0JiB
MIOJJATKOBOTO KOHTPOJIIO Micis Hel, 10 € YMHHUKOM, SKUH BH3HAYHUTH yCHIII-
HicTh wi€l nexnapanifinoi kammnanii. OAHUM i3 TakMX 3aXOXiB Ma€ CTaTH 3a-
MIPOBAJKEHHS HEMIPSMUX METOJIB KOHTPOJIO MailHOBOTO CTAHOBHINA TUIATHUKA
HoAaTKy Ha Aoxoau (isnunux ocid. ChOrofHi aKkTyalli3yloThCsS MUTAHHS, 100
SIKHX € JOCHUTHh BUCOKI OUYIKYBaHHS 3aBJSIKH TIOTEHIIIATY PO3BUTKY MiKIEpPXKaB-
HOro OOMiHY IMOJATKOBOK iHQoOpMalli€to, 3Ha4YHId UQPPOBI3allii MOAATKOBUX
BIJTHOCHH Ta PO3BUTKY KOHIIEMIii BHHH IUIATHAKA MOAATKY, SKY IMOTPiIOHO
JOBOJIWTH, BAKOPUCTOBYIOUH TaKi METOJM AOKa3yBaHHS.

Henpsimi MeToau 3acTOCOBYIOTBCS IepeBaKHO a0 (izmyHHMX ocCiO,
OCKUIbKH, SIK CBIJUUTH JIOCBIJ, TPOIIi, sIKI HE Oy OMOJATKOBaHi, 3aBXKAU TO-
TPAIULIIOTH JI0 OJHi€l 4K KiIbKOX 0Ci0. 3a3BUuail METOAU KOHTPOJIO 3aCHOBaHI
Ha TepeBipIli A0XO/IB i BUTPAT B 000B’A3KOBUX (DIHAHCOBMX KHHUTaxX Ta JOKY-
MEHTaX, 1[0 BEAyThCsI IVIATHUKOM MOJATKIB Ta IEPEHOCITHCS O IXHIX MOJATKO-
BUX Jeknapariiit. [lepeoliinka noaatky 0a3yeTbcs Ha PI3HHUILIX, SKi BUHHKAIOTh
OO0 LUX KHUI Ta MOJATKOBUX JeKiapauiid. Y CBOIO 4epry,HempsMi MeToau
BHM3HAYAIOTh MO/IATKOBE 3000B’sA3aHHS MUIAXOM aHalli3y (piHAHCOBHX Omepariii,
BUKOPUCTOBYIOUH iH(OpMAILiIo 3 IHIINX JXKepel, KPiM MOJAaTKOBUX JeKiiapalii
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Ta oQiliiHUX TOKYMEHTIB (DiHAHCOBOI 3BITHOCTI. SIK MPaBMIIO, MOAATKOBA OI[IHKA
IPYHTYETBCS Ha JeTalbHId iHGOpMaLii, sSika BKa3ye Ha PO3yMHE BH3HAUYCHHS
MIPaBHJIBHOTO TIOJATKOBOTO 3000B’si3aHHS. HempsiMi MeTOIM BHKOPHCTOBYIO-
ThCS OKPEeMO a00 B CYKYNHOCTI B 3aJI€KHOCTI Bifi CKJIaJHOCTI, TPyIHOIL (KOH-
KpeTHOI cuTyarllii), /pkepen indopmailii, Mo mnepeBipseTbes. [Ipu BU3HAYCHHI
OL[IHEHOTO ONOAATKOBYBAaHOTO JIOXOLY BPAaXOBYIOThCS KOLITH, 3aJEKIapOoBaHi
IUTATHUKOM TOAATKY BiJIIOBITHO JIO ITOJATKOBOTO 3aKOHOAABCTBAa. Pa3zom 3 mim-
POKHUM 3alpoBaPKEHHAM 3a3HaYEHHX METOJIB MOJATKOBHUX IEPEBIPOK BUHUKIU
MIeBHI YCKJIaJHEHHS, TPAKTHKA BUPIIICHHS SIKMX CyJJOBUMU OpPraHaMH y YaCTHHI
3a0e3MeueH sl NpaB Cy0’ €KTIB MEPCOHATBHHUX JAHUX IPHUBEPTAE HAIy yBary.
Sckpasum npukinanoM 1poro € Iocranosa Koncturyuiitnoro Cyny PecriyGutiku
Momnnosa Bin 6 cepriast 2020 poky Ne 22 «IIpo BUHATKOBHIA BUIAI0OK HEKOHCTH-
TYUWIHOCTI JesKuX MONoKeHb cT. 226-16 4. (11) IlomaTkoBOro Komekcy,
yxBaneHoro 3akoHoM Ne 1163 Bin 24 kBitHs 1997 poky (HagaHHS TOJAATKOBOL
iH(opMalii cy10OBUM IHCTAHILISM Ta OpraHaM KPUMIHaJIbHOI'O MEepeciilyBaHHs
sIK 3ac00y mokasyBaHHs) (3BepHenns Ne 18g/20» [2].

B mexax posrasny ckapru y wiil crpasi Koncturyniiinuii Cyn Pec-
my6miku MoJ110Ba HaroJIocuB, 110 «Ha AyMKy [lapiaMeHTy, MexaHi3M AeKiapy-
BaHHS Ta 3a0e3MneyeHHs] KOH(]iqeHIIHHOCTI MoAaTKOBOT iHPOpMAIIi]l € YACTHHOIO
HOpM, IO HAJIeKaTh JIO PETyJIOBAaHHs MPOIECY YMPAaBIiHHSA Ta Jieraiizamii
Kamitaiy. B Toii came uac BiANOBiTHO 10 OFOPKETHO-IIOATKOBOI MONITUKY OYyJI0
BHUPIIICHO HAJaTH Cy0'€eKTaM OIOJATKyBaHHS MOXIHBICTH TOOPOBIIBHO 3a-
JeKIIapyBaTu JOXOIM Ta MaiHO, sSKi HiANajgaloTh MiJ MOJOXEHHS riiaBu 11
IoxarkoBoro komekcy [Hempsmi MeTOAW OIIHKK OINMOJATKOBYBAHOTO JTOXOMIY
¢iznunux oci6]. I'maBa 11 [TogaTkoBOro KoJeKCy BH3HAYa€, 10 3aCTOCYBAaHHS
HETPSAMHUX METOJIB OIIIHKH OIMOJATKOBYBAHOTO a0X0ny (Gi3u4HUX 0Ci0 Bif0y-
BA€ThCA 13 TOTPUMAHHSIM rapaHTiii KoH(iaeHIiHHOCTI, mependadeHoi cT. 226-16
ITomatkoBoro kojekcy Pecrny6miiku Mosgosa. BiamosinHo, abu 3abe3neuutu
3a3HauCHUM y cT. 226-3 IlomaTkoBoro konekcy cy0'ekram 3axuct iHopmaii,
3aKOHOJaBelb MepeadaynB, Mo Oyab-sika iHdopMalis, oTpuMaHa JlepkaBHOO
HIOATKOBOIO CITY>K0010, PO3IIIAAAETHCS SIK TOJATKOBA TAEMHHMI Ta HAJA€ThCs
OopraHaM KpUMIHAJIBHOTO IEPEeClifyBaHHsS Ta CYIOBHM IHCTaHILISAM JHUIIE 3
METOI0 PO3MJIAAY CHpaB MPO YXWICHHS BiJ CIUIATU NMOJATKiB. TakuM YHMHOM,
Koncruryuiitanii Cyn 3a3Hadvae, mo iHpopmais mpo JOXOAW Ta MalHO IaT-
HUKIB MTOJATKIB, OJlep)kKaHa MOAATKOBUMHU OpraHaMH, PO3TIIAOA€ThCs SIK MOAAT-
KOBa TA€EMHUIIS TA MOXKE MICTUTHU NEePCOHANbHI AaHi nux oci6. Koncruryuiitnuii
Cyn 3a3Havae, 1110 OOMEKEHHs MpaBa JIOCTYITy JI0 MeBHOI karteropii indopmariii
3aCTOCOBYETHCSI JUIS 3aXUCTY iHIIOTO OCHOBHOIO IIpaBa — IIpaBa Ha IIPUBATHE
KUTTS, niepeadadeHoro cr. 28 Koncrutyiii. OTxke, 11e 0OMEXEeHHs Tepeciiaye
SK MIHIMYM OZIHY 3aKOHHY METY (3aXUCT IIpaB, CBOOOJ Ta TiAHOCTI iHIIUX 0Ci0),
Ha SIKy TIOCHJIA€ThCS YacTHHa pyra cT. 54 Koncrurymii Pecy6mikn Mommosa [2].
Tobro, 3a3nauena IlocranoBa Konctutymiiinoro Cyny Pecmy6niku Mongosa
IIPSIMO BIJIIOBiZa€ BCTAHOBICHUM y €BPONEHCHKUX HOPMAaTHBHUX aKTaX MPUHIH-
I1aM JIETITUMHOI METH 00pOOKH NEPCOHANBHUX JAHUX.
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HopMaTuBHe 3akpilyieHHs] IPHHIMIIB 3aXUCTy MEPCOHATBHUX NaHUX
Oyuno 3ailicHeHo B 4. 1 ct. 6 JupextuBu 95/46/€C, BinnoBigHo 10 KOTpoi: 00-
poOKa IepcoHANPHHUX JaHUX MOBHHHA 3IIHCHIOBATHCS JOOPOCOBICHO 1 3aKOHHO;
30UpaHHs MEPCOHAIFHUX JAHUX MOBHHHO 3/iHCHIOBATUCS Ul BCTAHOBJICHHUX,
YITKUX 1 3aKOHHHX IIiJIeH, 1 HaJlasli He IOMyCKaeThess 00poOKa TaKUX JaHHUX Oy/Ib-
SKUM CIIOCOOOM, HECYMICHHM 13 IIMMH LIsIMH. [lepKaBH-y4aCHUKHU BCTAHOBIIATH
HEOOXIiHI TapaHTii JUIs TEePCOHANBHUX JaHHMX, II0 30epiraroThCs TPHUBAIIII
TEpPMiHM B iICTOPHYHMX, CTATHCTUYHUX a00 HaykoBux nisax [3]. Llei mepemik
MIPUHIUITIB 1HKOJIM JIOTIOBHIOIOTh TAKUMH: 1) epCOHaNbHI 1aHi TOBUHHI 00p00-
JIATHCA 3 JOTPUMAHHSAM TpaB Pi3MuHOT 0COOH, BKIIIOYAIOUH MPABO HA JOCTYI JIO
JaHUX; 2) NepCOHANIbHI JlaHi MOBMHHI OOpOOJIATHCA 3 JOTPUMAHHSM BHMOT
o0 3axucty iHdopmMarii; 3) mepcoHaybHI aHI HE TOBUHHI NepeIaBaTHCS 3a
Mexi KpaiHu 0e3 BiANOBIAHOrO 3aXUCTy. IHKONM 10 BKa3aHUX IPHUHIMUIIB J0-
JAIOTh TaKOX MPUHIIMI MiA3BITHOCTI, 3TiTHO 3 SKUM KOXEH BOJIOALICHB IT0-
BHHEH BXXHMBATH BCIX HEOOXiTHHX 3aXOJiB 13 METOI0 JOTPUMAHHS CTaHIApPTIiB
3aXHMCTy MEPCOHAIBHUX JAHUX B X0l iX 0OpoOKH, a TakoX OyTH 3IaTHUM Yy
Oynb-SKUH MOMEHT HaJaTH HAarJsIIOBOMY OpraHy/cy0’e€KTy MepCOHATbHUX
JaHUX TOKYMEHTH, 110 IPOJEMOHCTPYIOTb, IKHX CaMe 3aX0/iB OyJI0 BXKHTO.

BrpyuaHHs € HEOOXiJTHUM Y AEMOKPAaTUYHOMY CYCHUIBCTBI, SIKIIO Bif-
MOBi/Ia€ HATaIbHIN CYCHUIbHIN TOTPEOi 1, 30KpeMa, € MPOMOPIIiHHUM TIepecTiy-
BaHil 3akoHHIN MeTi. Hanpuxian, inTepecu HalioHanbHOI Oe3nexy mpu 31iic-
HEHHI TIepEeBIPKH TPU MPUUHATTI HA BAXKJIMBY 3 TOYKH 30py HAI[lOHAIBHOI 0€3-
[IEKH 110Cay, IePEeBaXKar0Th IPUBATHI iIHTEpeCH Cy0’ €KTa MEPCOHAILHUX JTaHHX.

Lle mo3BoOJIsiE 3aMPOIIOHYBATH BBEICHHS Y MOJATKOBE 3aKOHOJABCTBO
TIOJIOKEHb, SIKI 0 BU3HAYAIIM MOHATTS «N00AMKO8A MAEMHUYS», IO KOMILIEKCHO
BKJIFOYAJI0 O BiZIOMOCTiI BCs CYKYIHICTh SKHMX BiJamoBigajia 6 BUMOram IioJ0
MOBOJIXKCHHS 3 MEPCOHAIBHUMHM JIaHMMH Ha OCHOBI IPHHIIMIIB HaNpallbOBaHUX
y IupekTUBHUX akTax €C.
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BOHJIAPEHKO OJIBI'A CEPTTIBHA,

3aB. Kadeapu KPUMIHAIBHO-TIPABOBHX AUCLHIUIIH TA CYA0YHHCTBA
CyMCBKOTrO JIep)KaBHOTO YHIBEPCHTETY, I-p IOPH/L. HAYK, JIOLL.

3AXO/IN 3AITOBITAHHS KOPYIIIII V ®THJISAHIIT

3a manumu BcecBiTHBOrO €KOHOMIUHOro (GopyMy LIOpidHi BTpaTH,
OB ’s13aHi 3 KOPYIIIII€0, CTAHOBJISITh HE MeHIIe Hik 2,6 TpiH noiapis CIILA,
abo 5 % cBITOBOrO BaJIOBOI'O BHYTPILIHBOIO NMPOAYKTY. BiAmoBigHo 10 maHuX
Iporpamu po3sutky OOH y kpaiHax, IO pO3BHUBAIOTHCS, MOB’s3aHi 3 KOPYII-
LIi€I0 BTPATU MEPEBEPIIYIOTh 00cATH 0(]iliiHOT JOMOMOTH Ha I[iJli PO3BUTKY B
10 paziB [1]. BogHouac mesiki CBITOBI JiepaaBH BCE K JOCATAIOTh 3HAYHUX
ycmixiB y cdepi mpoTHIii KOpyIILii.

HajimeHm1 xopyMIoBaHMMHM Jep>KaBaMH 3a PEUTHHIOM KOpPYMIIOBa-
Hocti «Transparency International» € @innsianis, Janis, Hosa 3enannis, Icnannis,
Pecny6nika Cinranyp, [Isenis, Kanana, Hinepnaumu, JlrokcemOypr, Hopseris,
Ascrpanis, IlIeetinapis, BeaukoOpuranisi, ['onkonr, Ascrpis, I3paine, CIIIA,
Yui, Ipnanais, Himedunna, SInowis. Ypsiau cipHilMaroTh KOPYIIIO [TUX KpaiH
SIK Cepito3Hy MpobieMy HaI[iOHaIbHOI Oe3meku [2, C. 27]

3arajioM MoJieNib PO3BUTKY KOPYHLii TICHO MOB’si3aHa 3 MPaBOBUMH
CHCTEMaMH Ta YMOBaMH iX MOKpAIICHHS, a 3aXO/H 3al00iraHHs KOPYIILii MOXYTh
OyTH SIK yHiBEpCAIbHUMH, TOOTO 3aKPIiMJICHUMHU B MIXKHApPOJHO-IIPABOBUX aKTax
aHTUKOpynuiiiHoro crnpsmyBaHHs ((popMyBaHHS e(hEKTUBHUX aHTUKOPYILiii-
HUX 3aKOHOJABYMX AaKTiB, MpOIaraHjaa 3aKOHOCITYXHSHHUX BHCOKOMOPAIBHHX
TUIIB MOBEIIHKH CIy»OO0BLS, BiJCTEKYBaHHA KOPYMIIHHUX MPOLECIB Ha BCIX
PIBHSIX 1 B YCIX iX MposiBaX, yIOCKOHATCHHS METOJIB 3a0e3MeUeHHs PaBONIOPSIIKY
1 0310pPOBIEHHS MOPANBHO-TICUXOJIOTI{YHOTO CTaHy B KOHKPETHOMY CYCIIiJIBCTBI
[3, c. 421]), Tak i cnenudiuHUMH, TOOTO XapaKTEPHUMU JUI OKPEMHX KpaiH.

€BpOIEHChKI MOJEIl XapaKTepHUH MOPIBHIHO HEBHCOKHI piBEHb
KOpynuii 3a Maiike MOBHOI BiACYTHOCTI HM30BOI Kopymuii. Huspkuil piBeHs
KOPYIIii MITPUMYIOTh KOMIUIEKC 3aXOJiB (IHCTHTYLIHHWX, OpraHizaliiHuX,
MIPAaBOBUX) MOPsiJ 3 €PEKTUBHOIO €0 TPAHIIil, KyJIbTYpH i IHCTUTYTIB rpoMa-
JSIHCBKOT'O CYCHiNIbCTBa. BapTo Harosocury, mo KpaiHy, y SKUX peanti3oBYIOTh
IO MOJeNb, HPOXOMATH €Tall, SKOMY BJACTHBUI JOCHTh BHCOKHI piBEHb
kopynuii [4, c. 101].

Cepen €BpoOIECbKUX KpaiH HaWOUIbII eQEeKTHMBHUX 3aXOAiB 3aro0i-
TaHHs KOPYILil, 0 NIPUBETH OO Maibke (HaKTHIHOTO il BUKOPiHEHHS (LIOPIYHO
¢ikcyroTh BunHEeHHs MeHIe Hik 100 KOpyHuiiHUX KpUMIHATIBHUAX TPABOIOPY-
LI€Hb) Y)KUBAIOTh Yy CKAaHJHMHABCHKUX AepxkaBax. Tak, IPONOHYyEMO MpoaHami3y-
BaTH J0CBij 3amobiranns kopynuii @innsuaii. [{ikaBo, 1o B 1iit kpaini Maike
HIKONM HE OyJIO CHEliajJbHOTO 3aKOHY, MPHCBSYEHOTO MPOTHIIT KOpymuii, Ta
CTBOPEHUX CIelLialli30BaHUX AHTUKOPYNUiHHUX opraHiB. Kopymuito 3aBxau
BBXKAJIM PI3HOBUAOM 3JIOYMHHOCTI, a 3amoliranHs iii perymoBanu KoHcTH-
Tyuieto, KpuMiHaIbHUM KOAEKCOM, 3aKOHOJABCTBOM IIPO JEPXKaBHY CIYXOy,
THCTPYKIISIMH Ta IHIIMMH IiJ3aKOHHAMH HOPMAaTHBHO-TIPABOBAMH aKTaMH.
Binmbiie Toro, ocoOiMBY posib y 3amoOiraHHs KOPYIIIl 3aBKAM BiAirpaBaiu
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ernuHi Hopmu. Y DiHngHAi{, Ha BigMiHY BijJ 6araThboxX IHIIUX KpaiH, 30KpemMa
cycigupoi IlIBewii, HeMae NMPAKTUKK MOJITHYHMX TPU3HAUEHb, KPIM amapary
npem’ep-MiHicTpa. OCHOBHUH CKJIaJl IIEHTPaIbHOI Ta MICIEBOI aaMiHicTpaliit
3IHIIAECTHCS TOCUTH MOCTIHHUM. [0 HBOTO BXOAATH MpOQeciiiHi YNHOBHUKH,
SIKMX TIPU3HAYAOTh MiHIMYM Ha I1’SITh POKIB.

CTpyKTypa Jep>KaBHOI CIIy>KOU € 4iTKOIO, a anapaT — He Iy>Ke YHUCIICH-
HUM. 30KpeMa, B 1990-X pokax KiJbKICTh JAEpIKaBHUX CIY>KOOBIIB YCiX piBHIB
CKOpOTHJIACS Jieb He Ha ToNoBHHY — 3 230 THcay no 127 tucsa oci6. Hampu-
KJIaJ, B YKpaiHi KUIbKICTb JIepKaBHUX CIyxOOBIiB Ha rpyaeHb 2021 p. craHo-
Buia 253553 oci6 [5]. O60B’s13ku, TipaBa i BiIIOBIAAIBHICTh (DIHCHKUX JEpIKaB-
HUX CITy>KOOBILIIB 4iTKO IPONHUCaHi i KOHTponboBaHi. Hanpukian, MiHicTp Moxe
YXBAJIHUTH TIOJITHYHE PILICHHS, IO BiAPI3HAETHCS Bifl MPOIMO3HMIIii CBOTO CITiB-
poOiTHHKA, ajle BOHO HE CTaHE FOPUANYHO 3000B’S3aBHUM, SIKIIO TOH HE I0-
CTaBUTH CBO€T Bi3M, TOMY 110 CaMe BiH Hece IIPaBOBY BilllIOBiIAIbHICTh 3@ PIILICHHS.
SIKIIO MIHICTp YXBAQJIIOE PIlIGHHS, MO BiJPI3HAETHCSA Bi 3aMpPOINOHOBAHOTO
YMHOBHHKOM, OCTaHHIH MOXX€ YHMKHYTH IOPUAMYHOI BiANOBIZANIbHOCTI, IO-
JaBILIM IIUCbMOBE OcKapxkeHHsA. OTxe, 11010 Kopynuil ¢iHchka cucTeMa IOTpe-
Oye ToBIHOT pOOOTH Bijl MOTEHIIHOTO KOpyIiioHepa. BiH Mae KOHTPOIOBATH
SIK TOTO, XTO YXBAJIIOE TIEBHE PILlIEHHS, TaK 1 TOTO, XTO JIUILIE TOTY€ TaKe PillIEHHS.

OcHoBHUM y DiHNAHAIT 3aBKAM OyB NMPHHIMI, D10 BCEe B JEPiKaBHIN
aaMiHicTpamii IiiCHO TOBHHHE OYyTH MyOJIYHUM, BIIKPUTHM JUIS KPUTHKH 3
00Ky iHIIMX YMHOBHUKIB, rpomansH i 3MI. Yci nporokonu # 3amucu oOGroBOpeHb
(cTeHorpamm), 3po0IeHi B aAMiHICTpalil, BIAKPHTI T KOYKHOTO TPOMaISTHHHA.

Ha namy myMmKy, oIHMM i3 HalBaXJIHMBIIIMX YHMHHHKIB, IO IIepe-
LIKOJKAIOTh NMOMIMPEeHHI0 Kopynuii y PiHisHAii, € MaTepianbHa Ta collialbHa
3a0e3MeueHiCTh YNHOBHUKIB [6, ¢. 139], ToOMy 10 cepeiHs 3apo0iTHA mjara B
Jep’KaBHOMY CEKTOpi cTaHOBUTH npubinzHo 3500 eBpo [7]. omo Ykpainu, TO
cepenHs 3apo0iTHA TUIaTa IepKaBHOTo Ciry)00BIs 6su3pko 10000 rpH.

Jocein OiHISHAIIT SCKPaBO JEMOHCTPYE 3HAUYIIICTh MOPATBHUX MPUH-
LUIIB I CKOPOYEHHS PiBHA Kopymuii. 30kpeMa, MUpo crpuilMarodyu IiHHOCTI
MMOMIPHOCTi, CaMOKOHTPOJIFO Ta 3arajibHOro OJyiara, y CyCHUIBCTBI yCTaleHi
B&)KIUBI OOMEXEHHS B IIPAarHeHHi 10 OCOOMCTOI BHTOAM 3a PAaXyHOK IHIIHUX.
3a3HaueHHI IHHOCTI TAKOXK JOIIOMAraroTh o0y yBaTh B3a€MHY NOBipy. Takum
YHHOM, KOJIM TPOMAJITHU 0adaTh BUCOKO MOPAJIbHY H BIAMOBIAIILHY MOBEIIHKY
YMHOBHUKIB, TO XOUyTh OpaTH 3 Hux npukiaa. KyiabTypy BiANOBianbHOCTI B
Jep)KaBHOMY YIPaBIiHHI MOXKHA pO3BUBATH Ta MIATPUMYBATH, OQiliiHO
3asBIISIFOYH, 1[0 €THYHI LIHHOCTI € OCHOBOIO JiepkaBHOI ciryx6u. Kaaposa noti-
TuKa ypany PiHmsHail poOUTh caMe Iie, HaroJIOUIyIOuH, 110 JIep>KaBHA CIyX0a
0a3yeThcsl Ha €THYHUX HIHHOCTAX. OTKe, ICKPaBUM € B3a€EMO3B’SI30K MiXK BHCO-
KHM PiBHEM JIOBIpH cepejl WICHIB CyCIiIbCTBA Ta HU3bKUM PIBHEM KOPYIIIIl.

BBakaeMo, 110 OHIMH 3 OCHOBOIIOJIOKHHX 3aXOJiB MPOTHIIT KOpYI-
w1ii fificHO € He MpaBoBi, a MOPaJIbHI, €THYHI, MOXKJIMBO, HaBiTh AyXoBHi. Ocobuc-
TiCTh KOXHOTO (OPMYETHCS 3 OV Ha IeBHi Oionoriuni ¥ comianbHi ¢ax-
topu. OcobynBe Miclie B COIialibHUX (akTopax, 663yMOBHO, BiJlirpae MpHKIaI.
ToOTo, AKIIO TUTHHA IiJ Yac PO3BHUTKY, BUXOBAHHS 3aBXIH OAUUTH MPHUKIAIH
KOpYIIIHHUX BIJHOCUH, CIIPUHHATTA a00 HaBITh CXBAJICHHS KOPYIIii HABKOJIO
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cebe, 0co0MMBO 3 00Ky OaThKIB, TO JKOJHI MIPABOBI Ta OpraHi3alliiiHi BaXkeli He
3MOXKYTb pedopMyBaTH il NpUitHATHE cTaBieHHs A0 Hel. OTxe, y PO3BUHEHHUX
JIepXKaBax, y SKUX BHCOKUH pIBEHb JKUTTS HACEICHHS, a OCHOBHUMHM LIHHOC-
TAMH € HE MaTrepiaibHi, a [yXOBHI, (JOPMYETHCS HETPUIHATHE H HEAOMYCTHME
CIPUIHATTS KOPYIIIi SK cOIiajgbHO 3ryOHOro siBuima. J[ns GopmyBaHHs Hera-
TUBHOTO CTaBJICHHS JI0 KOPYIILii HEOOXIZIHUM € CTBOPEHHsI CIelialbHOI OCBIT-
HBOI IUIAT(GOPMU AHTUKOPYILIHHOTO HABYAHHS, NMPOBEACHHS IPOCBITHULBKUX
3axOJiB K JUIS YYHIB Ta CTYJICHTIB, TaK 1 JUIs CIy»KOOBHX oci0. 3a3HaveHi
3aX0/[¥ MOTPIOHO MPOBOIUTH MOCTIHHO i y pi3HUX PopMaTax, o0 3aKIacTH Ta
3aKpPIMUTH Y CBIZIOMOCTI HEraTHBHE CTABJICHHS T4 HENPUIHATTS KOPYIIi.

IMpuBatuuii cexrop PiHMAHAI] TakoX HOBIUil 4ac HOIEPIKYBABCS
LHIHHOCTEH «HAMKpaIIol MPaKTHKW, BIAMOBINAILHOCTI, YECHOCTI W YeCHOI TPH.
ETnuHa ocBiTa cTajia HEBiJl’€MHOIO CKJIaJ0BOIO HaBYaHHS (DiHCHKOTO Oi3HeCy 3
anMiHicTpyBaHHs. 30kpema, 90 % KepiBHUKIB (DiHCHKUX MiAIPUEMCTB BBAXKAIOTh,
IO OJEpKaHHS 3aKOHY € HaJ(3BUYAiHO BAXIMBUM Y IX KOPIIOPATUBHIN IisIb-
HocTi. Takox J0BelIeHa KOPEIsLlis MiXK BUCOKHM PIBHEM KOHKYPEHTOCIPOMOXK-
HOCTI Ta HU3BKMM piBHeM Kopymuii. Tak, DiHISHIIA KibKa POKIiB MOCIHINb
rmocijae nepiie abo Apyre Miclie 3a KOHKYPEHTOCIIPOMOXKHICTIO y CBITi, BOJHO-
4ac 3aJMIIAETHCS HaliMEHI KOPYMIIOBaHO!O [8].

TaxkuM YMHOM, BPaxOBYIOUHM MO3UTUBHUI nocBix @imnsHmil, B Ykpaini
MOJKJIMBO BUKOPHUCTATH OKpEMi MO3UTHBHI 3aX0JH 3amoOiraHHs KOpymiii, o
3acTocoByIOThesl y DimnstHmil. BomgHowac, ciime 3amo3WveHHs HPUIUCIB 3a-
pPYOIKHOTO 3aKOHONABCTBA y BITUM3HsSHE, 0€3 BpaxyBaHHS pPIiBHSA IPaBOBOI
KyJIbTYpH, IIPaBOBOi CBIJOMOCTI HacelIeHHS YKpPaiHU Ta iCTOPUYHOTO PO3BUTKY
HaIIoi Jep>kKaBH, HE 3MOXe NMPHU3BECTH J0 MO3UTHBHUX PE3YJITATIB Ta iCTOT-
HOTO 3HW)KEHHS PiBHS KOPYIILIi.
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BOBOKAIJI OJIEHA MI/IKOHATBHA,

creniagict BUIIOT KaTeropii, BUKJIa1a4-MEeTOAUCT

KuiBcbkoro (paxoBoro KoJeKy TypU3My Ta FOTEIBHOTO rOCIIOAapCTBa;
KYUYAK OJIEHA €BI'EHIIBHA,

crewiagict BULIOT KaTeropii, BUKJIa1a4-MEeTOAUCT

KuiBcpkoro GpaxoBoro KoiepKy Typu3My Ta FOTEIBLHOIO FOCIOIapcTBa

MMPOBJIEMH HIJIIOBHOI'O JOT'OBOPY
3A HAINIOHAJIBHUM 3AKOHOJABCTBOM
B YMOBAX €BPOIHTETPAIIMHUX ITPOIIECIB

Into6HMIA TOTOBIp € OAHUM i3 HAWOIUIBII JaBHIX MPABOBUX IHCTUTY-
TiB. Bin OyB Bijomuii me 3a yaciB puMcbKoro npasa, a y XVII cT. yknanases y
@pannii Ta AHrmii # 10cTaTHEO €(EeKTUBHO 3aXMIIAB IPaBa 3aMiKHBOI KiHKU
Ta ii KPOBHUX POAMYIB Ha ciMeitHe MaiHO [1]. BimHOBICHHS IHCTUTYTY LLTIO0-
HOTO JIOTOBOpPY BinOynocs crovatky B Koaekci npo unio6 ta cim’to YPCP, a
notiMm 1 B CimeitHoMy kopekci Ykpainu (manmi — CK Ykpainm) Ta € oxmHiero 3
HaO1IbII BAXKJIMBUX HOBEJ BITYM3HSHOTO 3aKOHOJIABCTBA.

OpnHak came yepe3 Te, IO BITUYM3HSHMH iHCTHTYT LUTIOOHOTO JOTO-
BOpY TOPIBHSIHO MOJIOJWH, 1 Yepe3 KpUTHIHE CTaBICHHS IO HHOTO HaCEJICHHS,
[0 3yMOBJICHE TPATULIIMH PaIIHCHKOTO MEpioay, a TaKOX HEIOCTATHICTIO B
HaceJIeHHs [IPaBOBUX 3HaHb NP0 HOro 3Ha4YEHHs, BiH Tak i He HaOyB 0COOIMBOL
HOIYJISPHOCTI B HAaILi JeprkaBi.

Skmo B €spomni Ta CIIA 1uuiro0HI TOTOBOPH YKIANAIOThCS Mapamu
i 9ac BCTymy B nuTio0 y Oitbnie Hik 70 %, To B YKpaiHi TaKkuid MOKa3HUK He
nepesuitye 3-5 %. Ilpu npoMy B OLIBLIOCTI BUNAJAKIB Taki JOrOBOPU YKiIa-
JAI0Th 0COOM, SIKi BCTYMAalOTh Yy HUTIOOHI BiIHOCHHU MOBTOPHO YU B JOCTATHHO
Mi3HBOMY Billi, MAOYH y BJIACHOCTI HA MOMEHT BCTYIy B LIIIO0 JIOCUTh 3HAYHE
MaifHO, TMEePEeBAXKHO HEPYXOMICTh, a TaKOXX MaifHo, 1o 3amisHe y cdepi mia-
npueMHHLTBA. Uepes 1ie cylaMy po3IIAJaeThCs i MEHIIe CIpaB, OB’ SI3aHUX 31
HUTIOOHUMHU IOTOBOPAMU.

TeopernuHi npoOiieMH HUTFOOHOTO JIOTOBOPY PO3MIISIAINCE Y HAYKO-
BHUX nociimkenusx €. Yiesaaenko, . HoBoxarpkoi, B. Aaromkinoi, A. boiaxo-
BitiHoi, JI. Jlunens, I'. I'apo Towo. Ilepuioro npobiaeMoro, sika BUHUKAE CEepel,
HayKOBIIiB, € BIACYTHICTb €IMHOI TyMKH LIOAO TepMiHoJOrii. SKmo TouHime,
TO MK HUMH ICHYE CITip TIPO T€, K NPaBHJIBHO HA3WBATH 3a3HAYCHHI IIPABOYUH —
«UDTFOOHMH JIOTOBIp» YHM «IUIFOOHMI KOHTPAKT», HE3Ba)KAIOUM Ha Te, IO B
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YKpaiHChKill JiTeparypHiii MOBI BkaszaHi TepMiHu € cuHOHiMamu [10]. Oxni
HAyKOBLI BBa)KalOTh, WO OLbII NPaBUILHUM Oyle BUKOPUCTAaHHS TepMiHa
«UUTIOOHUN JTOTOBip», OCKUNBKH, BIAMOBIIHO J0 YCTaJI€HOI MPaKTHUKH, TEPMiH
«KOHTPAKT» MOXKE 3aCTOCOBYBATHCS TUIBKH B Taly3i TpyA0BOro abo rocrouap-
cbkoro mpasa [3]. Tomy B ciMeiilHOMY TpaBi BHKOPHCTaHHS TaKOro TepMiHa €
HENPUIYCTUMHM. [HIII NEepeKoHaHi, MO TEPMiH «ULIIOOHUN KOHTpPaKT» Oinbll
JOIIJIBHO BUKOPHCTOBYBATH, a/DKE LI€ JACTh 3MOTY BiIMEXXYBaTH TAaKUH BHI
YrOJU Bijl iHIIMX JIOTOBOPIB, SKi MOXKYTh YKIQJaTHCA MiX MOApYyXokaM. Kpim
TOTO, 32 Cy0’EKTHUM CKJIAZIOM MOXHa OyJie BiIPi3HUTH ICH TOTOBIp Bij iHIIKX,
SIKI MOXKYTb YKJIaJaTHCS WIEHaMH CiM’1 i OTpUMaTH Ha3By «CiIMEHHI JoroBopu»,
X0d X 3MicT 1 He periamenTyeTbest CK Ykpainu.

lle onniero mpoOieMOIO € BiACYTHICTH JIETAIBHOTO BH3HAYCHHS
HLUTIOOHOTO JIOTOBOPY y BITYM3HSHOMY 3aKOHOJIABCTBi, IO 3YMOBIIIOE MOSIBY
JesKuX TPYAHOINIB y HOro HmpaBOBOMY PO3yMiHHI # i3 1boro mpusopy Imo-
POJUKYE TEeBHI cynepedku cepen HaykoBliB. Ha aymky 1. JKumniHkoBoi, «1niro0-
HHI JTOTOBIp MOXXE pO3IJIsiaTHCS SK 3roja oci0, ski OepyTh mutod abo mepe-
OyBarOTh y HLIIO0I, SKOK BCTAHOBJIIOIOTHCS MaiHOBI mpaBa i 00OB’SI3KH MO-
JIPYOKsl B U001 Ta y pasi Horo posipBanHs» [6]. O. YibsHEHKO mia muto0-
HHUM JOTOBOPOM PO3yMi€ «yroxay (mpaBouuH) ¢i3uuHMX 0Oci0 pi3HOI cTaTi, AKi
MOJAJIM 3asBY MPO PEECTpaIliio HUTI00Y, YW Yroay MOAPYXOKS, IO BH3HAYAE
MaifHOBI TpaBa Ta 00OB’SI3KM MOJPYXKs B Mepioa LU0y, 30KpemMa, MOpsI0K
MOJiTy MaiiHa Ha CIUIBHE 1 PO3IUIbHE, MOPSIOK HOro BUKOPHUCTAHHS, Bil-
YyKEHHS, PO3MOIII JOXO/AIB 1 BUTPAT, a TAKOXK 1X MaiHOBI MpaBa Ta 000B’SI3KU
sIK 0aThKIB y U001 1 (M) y BUNIA/IKY HOTO pO3ipBaHHSD.

JMcKyciiiHUM Y FOpHIMYHIN JTiTepaTypi 3allMIIAEThCs MUTAHHSA, IO
CTOCY€THCSL MOXKIIMBOCTI YKJIaJICHHS IUTIOOHOTO JIOTOBOPY Yepe3 MpeACTaBHUKA.
3 nworo npuoy 1. JKuninkoBa 3a3Hauae, 110 HITIOOHUI JOrOBip HE MOXKE OYTH
VKJIAJCHUN aHl 3a y4acTH0 3aKOHHOTO TIPE/ICTABHMKA, aHi 3a JIOBIPEHICTIO.
MO>XJIMBICTh YKIaAE€HHS IUTIOOHOTO IOTOBOPY OMIKyHOM HEAI€3AaTHOTO 4Y0JO-
BiKa YW JPY)KUHHU, HEHI€3JATHICTh SKUX Oylia BCTAHOBJCHA MiJ 4ac mepedy-
BaHHS y 1LI00I, a00 0co000, Ji€3MaTHICTh K0T Oyna oOMexeHa, 31 3roau
MIKJIyBaJbHUKA, 4 TaKOXX EMAaHCHIIOBaHOK 0C00O0K 10 peecTpauii mnuiody
3anepeuyerbesi Takoxk b. [onramo i II. KpameninnikoBum [7]. Hartomicth
A. CrnenakoBa BBa)Ka€ NPABOMIPHHM 3aCTOCYBaHHsS 3aKOHHOTO, a TaKOX 1
JIOTOBIPHOTO MNpPEACTAaBHUITBA, SKIIO B JOBipeHOCTI OyAyTh BM3HAuUEeHi BCi
YMOBHU MailOyTHBOTO J0TOBOPY [8].

Tomy VYkpaiHi notpiOHO mepeitHaTH aocBin iHIIMX Kpaid (Dpanuii,
Benprii, HiMeuunnu), ne ykialeHHS HUIIOOHOTO JIOrOBOPY Yepe3 3aKOHHOIO
MPEACTaBHUKA YU TNPEJCTaBHHKA 32 JOBIPEHICTIO € 3BHMYAWHOIO IMPAKTHKOIO.
Amxe e Habararo noJjermmio 0 HOro ykiajaHHs B TUX BUIAJKaX, KOJH, Ha-
IIPUKIIAJ, OJHH i3 HOAPYACKS HE MOXKE 11€ 3pOOUTH uepe3 TpPUBAIE BiIPSAIKEHHS,
4K nepeOyBae Ha JIKyBaHHI B iHIIIHA MICIIEBOCTI, UM Yepe3 SAKICh 1HII MPUYHHH.

IleBHi cynepeuxky Mk HAYKOBIISIMH BUKJIUKA€ IUTAHHS, 110 CTOCY€ETHCS
MOXIIMBOCTI TepenbadeHHs] y NUTIOOHOMY JOTOBOpI HEMalHOBHX IIpaB Ta
000B’s13KiB MOJPY XK, amxke 3akoHoaaBelb y CK Ykpainu 103BonuB iM pery-
JIIOBATU TiNbKUA MalHOBI BiiHOCHMHU Mix co0Ooro. Taka Hopma Oyna BKIIOYEHA
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JI0 HBOT'O 4epe3 crenudiky HeMailHOBHX BiJIHOCHH, sIKi B OLIBIIOCTI BUIIAJKIB
HE MiAJAOTHCS MPAaBOBOMY PETYJIIOBAHHIO, TOMY IX BKIIOYEHHS 1O 3MICTy
HUTIOOHOTO JIOTOBOPY 34aBalOCh 3aiiBHM, ajpKe LLIFOOHUM JIOTOBOPOM, Ha-
MIPUKITa, He MOXKHA 3000B’13aTH HOAPYOKS JTIIOOUTH 1 TIOBaYKATH OJUH OHOTO
YM HE 3JI0BXXHMBATH a3apTHUMH irpaMu Tomo. OfHaK MalHOBI BIIHOCHHH IIO-
JPYXOKS B JISIKAX BHIIAJKaX MOXYTH CTAaBHTHCS B 3aJCXKHICTH BiJl HACTaHHS
a00 HeHacTaHHsS yYMOB HeMaifHOBOro xapakrtepy. YUepe3 me IesKi HayKOBII
BB@)KAIOTh, 110 33 IEBHUX YMOB JI0 CKJIay IITIO0OHOTO JOrOBOPY MOKHA BKIIIO-
YUTH K MailHOBi, Tak 1 HeMallHOBI mpaBa Ta OOOB’SI3KH HoApyxoksd. Tak,
10. YUepBoHuii He pa3 mUcaB, 10 BKIIFOYCHHS TAKUX MPaB i 000B’A3KiB JI0 3MICTY
HUTIOOHOTO JOTOBOPY MOJKJIUBO, ajle TUIbKM 332 YMOBH 3aKpiIUICHHS B LIbOMY
JOTOBOpI CaHKIH 3a iX HEeBUKOHAHH:S. Hampukiaa, y TakoMy IOTOBOPI MOXKHA
nepen0aYuTy MpaBo OHOTO 3 HOAPYXOKS Ha KOMIICHCAII0 MOPAIBHOT IIKOIH B
pa3i HeriHol NOBEIiHKM IHIIOro 3 MOAPY; oKs. Jlesiki aBTOpH, y CBOIO 4epry,
BKa3ylOTh Ha Te, IO MOBHE 3aKOHOJABYE BU3HAHHSI, a TAKOXK LUBUIBHO- I
CIMEHHO-TIPaBOBE PEryJIIOBaHHS OCOOMCTHX HEMaWHOBHUX NpaB CBiq4aTh HE
TUIBKU IIPO MOXIIMBICTb, @ # NP0 HEOOXiNHICTh PETYNIOBAaHHSA TAaKUX IPaB y
JIOTOBIpHOMY MOpAAKY [9]. Binblie Toro, sSKIIO paHille TOBOPHIIN PO MOXKIIH-
BICTh 3aKpIIIGHHS TaKuX IIpaB y AOTOBOPi TUIBKM 3a YMOBU BCTAHOBJICHHS
CaHKIIH 3a IX HEBUKOHAHHS, TO Ha CHOTOJHI TaKi CAaHKIII MOXYTh 3aCTOCOBY-
BaTHCS HAa IIiACTaBi 3arajibHUX IOJIOKEHb CIMEMHOr0 Ta LUBIILHOTO 3aKOHOIAB-
CTBa, 30Kpema cT. cT. 7, 9 CK Vkpainu Ta cr. ct. 272, 275 LK Ykpaiuu.

HuckyciitHoro € takox 4. 4 c1. 93 CK Ykpainu, BiINOBIgHO 10 SIKOi
NDTIOOHUH JOTOBIp HE MOXKE CTAaBHTH OXHOTO 3 HOAPYXOKS B HaJ3BHYAHO
HEeBUIiHe MaTepianbHe craHoBumie. Ha aymky aBropa CK Ykpainu
3. B. POMOBCBKOi, «4M CTaBUThH HITIOOHHI JOTOBIP OJHOTO 3 HOAPYXXKS y Take
CTaHOBHIIE, HAJICKUTh BU3HAYNTH CYLy 3 ypaxyBaHHSAIM KOHKPETHOI )KMTTE€BOI
curyanii. B ogrHomy Bumnazaky 1/10 Moke MaTH Mi3epHY TpOILIOBY BapTiCTbh, Y
JIPYTOMY — CTAHOBHTHME COJIi THUH MAa€TOK.

ITpore He Bci HaykoBLi BOauaroTh HEOOXiAHICTH y Takiii Hopmi. Ha
nymxy K. dynoposoi, icayBanHs B CK Ykpainu Takoi omiHHOI karteropii, sk
«HAJI3BMYAHHO HEBHTIJJHE MaTepiallbHE CTAHOBHILIC», HIBEIIOE CaMy iJICt0 JOTOBIp-
HOTO PETYNTIOBaHHS NITIOOHUX BIIHOCHH 1 CTBOPIOE MiAIPYHTS IS 3JI0BKHBaHb
y MpaB03acTOCOBHIN npakTuui [5]. HaykoBens nepekoHye, 110 3aKOHOAaBCTBOM
nepeadavueHi BinpalboBaHi MEXaHI3MH Ui 3aXUCTy MOPYLICHUX NpaB ydac-
HUKa Oymp-skoi yroaum. Bimmosigao mo cr. 103 CK Vkpainu, sKio oauH i3
HOAPYAOKS BBaXKae, L0 HOro iHTepecu HUIIOOHUM JOTOBOPOM IIOpYLIEHI,
IpaBOYMH MOXe OyTH BU3HAHUM HEAIMCHUM 3a DILIEHHAM Cyny 3 MiJICTaB,
ycranoBieHux LK Vkpainu. Taki mifgcraBu nependavarotses cr. cr. 223, 229,
230, 231 K Ykpainu, a Takox 4. 3 ct. 100 ta ct. 102 CK Vkpaiau. 3Bakarouu
Ha 1[I, aBTOp BBaKa€ 3a JoUIbHE BUKMOYMTU 3 4. 4 cr. 93 CK VYkpainu
BKa3iBKY Ha Te, 110 UUTIOOHUH JOTOBip HE MOXKE CTABUTU OJHOTO 3 IOAPYXOKS B
HA/I3BHYAHO HEBUTIHE MaTepiajbHe CTAHOBHIIIE.

[MizcymoByroYH BapTo 3a3HAYMTH, IO HABEJCHI BUILE MPOOJIEMHU HE €
BuuepnHuMH. IloTpiOHO mam’dTaTy, WO IHCTUTYT LUIOOHOIO JOrOBOPY B
VYkpaiHi 3HaXOAUTHCS TUIBKM Ha CTajlii CBOrO CTAHOBJICHHS, TOMY IMOTpeOye

15



OLTBII AETATBHOTO BUBYEHHS HAYKOBIIB 3 METOIO HOTO BIOCKOHAICHHS W KOH-
KpeTH3amii Ta yCyHEeHHs HasBHHUX CYNEpPeYHOCTEH MiXK HOPMaMHU LUBINEHOTO H
cimMeliHOro 3akoHomaBcTBa. TidbKK Tak MOXHa OyJe NOCSATTH €JHOCTI B IPaBoO-
3aCTOCOBHIN MPAKTHIII MiJI 9ac O3Sy KOHKPETHUX CYIOBHUX CIOPIB.
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BABPMHYYK MHUKOJIA TTPOPOKOBHY,
3aBiqyBa4 kadenpy npaBa XMeIbHUIBKOTO HALlIOHATBEHOTO YHIBEPCHTETY,
KaH/. MOJIT. HAYK, JOL.

AESAKI ACOHEKTH JEMOTI'PA®IYHUX HACJIIAKIB
roJoaoMoOPY 1932-1933 POKIB B YKPAIHI

ChOro/iHi He BUHUKAE CYMHIBY TBEPIKCHHS, 1[0 CTATIHCHKUN TOTAI-
TapHUI PEKUM CKOIB KOPCTOKUH 3J10YMH IPOTH YKPaiHCBbKOI Halii, BHACILIOK
SIKOTO MIJTBHOHM YKPaiHCBKUX CelsH OyJI0O BUMOPEHO LITYYHO OPraHi30BaHHM
rojogoM. Tema 'oogoMopy € HEBHYEPITHOIO Ta aKTYaJdbHOIO AJIS IIHPOKOIO
KoJa gociiaHuKiB. Ha 1ieit yac € monaj ciM Tucsd myOuiKailii, sKi po3KpHBaOTh
Ti JKaxXJIMBI MoiT, siki BinOyBamucs B Ykpaini B 1932—1933 pp. JlocuTh mMHpoKoro
pe3oHaHcy HalOyina 1 npobiema i cepen cBiToBoi rpomajcskocti. Huska kpain
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MiATpUMaa Hac, BU3HABIIHM Ha JepaBHOMY piBHI ["omogomop 1932—-1933 po-
KiB FeHOIIMI0M Y KpalHChKOTo Hapoay. B nociimpkeHHi 3BepHyTO yBary Ha JesKi
ACIeKTH JeMorpadiuHnX HACTIAKIB i€l Tparemii.

Tparenis, mMacmrady SKOi IPOCTO HEMOXIIMBO YCBIIOMWTH, 3aBJalia
Halii HeMoNPaBHOrO Yapy, COLialIbHI, TICUXOJIOTIYHI 1 ieMorpadiyHi HACHTIIKH
SIKO1 Tar0Th 3HATH PO cebe 1 croroaHi [1].

Bararo pokis CPCP mpuxoByBasia mpapay Hpo If0 aXJIUBY MOJIi0.
Yomy? A tomy, 1o I'omogomop 1932-1933 pp. OyB He BHIAAKOBUM SIBUIIEM
MIPUPOJHOTO YU COILHAaJbHOrO ITOXOMKEHHS, a HACIIAKOM IIECIPSIMOBAHO 3a-
CTOCOBAHOTI'0 TOTATITAPHOIO BJIAI0I0 TEPOPY TONOLO0M, TOOTO reHoruaoM [1].

Sk mucaB BIJOMMIT aMepHUKaHCHKHME JociiaHuK ["onogomopy Jxerimc
Meiic: «IIpumycoBa KOJIEKTHBI3allis Oyiia Tparemic€ro sk BChOr0 PaasHCHKOIO
CEJITHCTBA, a I YKpaiHI[iB TOo Oyja ocoOnmBa Tparemis. 3Bakaroud Ha (ak-
THYHE 3HHUIICHHS MICBKHX €JIiT, BOHA O3Haualia JIKBIJAIilo 1X SK COIiabHOrO
OprafizMy # IOJITHYHOTO (haKTOpy, NMPHUPEUEHHS HA CTAHOBHIIE, SKE HIMII
3a3BMUai HasuBanu naturvolk («mepBicHuit Hapom»)» [2].

TommomoMop cTaB MOKapaHHsAM YKpaiHIB 3a iXHili CYIIPOTHB KOJEKTHBI-
3amii ClIECBKOTO TrocrojapcTBa i HeOakaHHs mepeOyBaru mig Biamoro Pocii,
HACIIIKOM PyHHYBaHHS CHCTEMH CLIBCHKOI'O TOCIOAAPCTBA 1 CiI, CIPHYMHCHE
MIPUMYCOBOIO KOJEKTHBI3alie0. 1le moxkapaHHs 3MiHCHIOBAIOCS LUIIXOM 3HH-
IICHHS YKPaiHCBKOI KYJIBTYpH, MOBHM, Tpaauilii. IIInsxoM MmTy4HO Opraxiso-
BaHOTO TOJIONlY paJsHChKa BJIaJia HAMarajacs BUPIIIUTH TaK 3BaHy «yKpaiHChKY
npobaemy» 3a Hakazom Cranina [3].

He 6axxatouu BTpadatu YKpaiHy, paasHChKUN PeKUM BHOYAyBaB IIaH
BMHUIIIEHHS YaCTHHH YKpaiHCHKOI Halii, 110 OyB 3aMacKOBaHMM IIiJ] IUTAHU 3[a4i
xniba mepxkasi. Muuiocs npo MmoBHE BUIIYYeHHS BCIX 3amaciB 3epHA, a MOTIM
KOH(ICKAIII0 1HIIMX MPOAYKTIB XapuyBaHHS Ta MaliHa B SKOCTi ImTpadiB 3a
HEBUKOHAHHS IUIaHy 31a4i xii6a. [TeperBopuBimm YKpaily Ha TEPUTOPIIO Maco-
BOT'O TOJIOAY, PEKHUM IEPEKPUB BCI IUIIXU A0 MOPATYHKY. BimOymacs i3omsitis
TOJIOAYIOUHX. 3 Li€I0 METOI0 OYB 3aCTOCOBAHHI PEXKUM «YOPHHUX JIOIIOK» 1 3a-
OopoHa roJIoAyIUYNX BHDKIKATH 3a MexXi Ykpainu. Koarocnu i cena, 3aneceni
Ha «4YOPHI JOLIKHY», OTOYYBAJIKCS 3arOHAMHU MIMIIIT Ta pagIHCHKUX CICICITYKO.
3abopoHsIacs TOPriBisl Ta BBE3CHHS OyAb-IKMX TOBapiB. 22,4 MiIbHOHH JIIOAEH
Oyno ¢izuuHO 3a07I0K0BaHO B MEKaxX TepUTOPii ['oogoMopy.

3a aHTHYKPAIHCBKOIO CIIPSIMOBAHICTIO Ta MACIITAOHICTIO 3aCTOCY-
Bauus, rojgox 1932—-1933 pokiB BHABHBCS HailKaxXJIMBIIIOW 30POEI0 MacoBOTO
3HUIICHHS Ta COL[aJIbHOTO MOHEBOJICHHS HACEJICHHS YKpaiHH, SIKOK CKOpHC-
TaBCs TOTaNiTApHUN KOMYHICTUYHUH pexuM [5].

Konu pocnigauku roBopsts mpo [omogomop 1932—33 pp., MaeTbes Ha
yBasi nepion 3 kBiTHS 1932 no mucronan 1933 pp. 3a i 17 micsiis 0yn0 BOUTO
MOoHaJ 7 MUTBHOHIB JItoIcH B YKpaiHi 1 3 MIIbHOHU YKpaiHIIIB 1032 ii Mexkamu, B
perionax, mo icropuyHo Oymm 3aceneHi ykpainmsmu: KyOans, IliBHiuHMI
Kaska3, Huwxne Ilopomks ta Kasaxcran. Ilik ['omomoMopy mpuiiaB Ha BECHY
1933 poky. B VYkpaini Bix romoxy moxsBwinHu Bmupaino 17 moneit, 1400 —
moroanHy, monay 30 Ttucsv — 1moaHs. [IuTaHHS KUTBKOCTI JIFOJACBKHAX BTpat
VYxpainu Bix I'onogomopy noci 3anumiaerbest BigKputum [4].
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HasBHi 1aHi He 1ar0Th 3MOrU O6€3M0CepeIHbO OLIIHUTH NpPsiMi I HenpsMi
BTPATH HACEJICHHS BHACIIIOK ['0J10J0MOpPY, OCKIJIBKH 11€ MOTPEeOyE TOCTOBIPHOT
CTaTUCTUKU PO3MOALTY NOMEPIMX 32 NPUYMHAMH CMEpTi, a TAaKOX JIETalbHOI
iHpOopMaIlii PO BariTHOCTI, BHYTPIIHBOYTPOOHY Ta TUTSIYY CMEPTHICTH [6].

Haii0inpm nocTpaxkaany Bif royiony koiuiiHi XapkiBcbka i KuiBcbka
obunacti (tenepimni [TontaBebka, Cymchka, XapkiBcbka, Yepkacbka, KuiBcrka,
XKuromupcrka). Ha Hux npumamae 52,8 % 3arunbmux. CMEpTHICTh HACEeNSHHS
TYT NIepeBHIIyBajla cepeHiil piBeHb y 8—9 i OinbIue pasis [1].

YV Binnunpkiit, Oznecbkiif, JIHIIponeTpoBChKiil 001aCTAX PiBEHb CMEPT-
HocTi OyB BuILii y 5—6 paziB. Y Jlonbaci — y 3—4 pa3u. @akTHYHO, T'OJIO/ 0XO-
nuB Bech Llentp, IliBnens, ITiBHiu Ta Cxim cydacHoi Ykpainu. B Takux xe
MaciTabax roJiof crocrepirases y Tux paiionax Ky6Gani, ITiBaiunoro Kaskasy
ta IToBomKs, A€ »uiu ykpainui [1].

CMEpTHICTh BiJ FOJIOAY I0Yajacs BXKE B MEPIIHH MicsSlb AiSIbHOCTI
MOJIOTOBCBEKOI Kowmicii. 3 Oepe3ns 1933 poky BoHa crajza MacoBoro. Maiixke
Bcroau opranu JIITY peectpyBanu BUIIAAKK JIFOI0IACTBA 1 TPymHoiacTBa. PeanbHi
nubpy 3aru0IMX 3aMOBUYYBAIKCS, IO MIATBEPUKYETHCS HAJTAaHHM BIIAJI0K0 PO3-
MOPSIKEHHAM HE PEECTPYBATH CMEPTH JIiTEH y Billl O OZHOro poKy. PagsHcbka
CTAaTHUCTHKA TOI'O Yacy BiJloMa CBOEIO HEBHCOKOIO JOCTOBIPHICTIO (BiZOMO, IO
CraniH, He3aJOBOJEHMI pe3ylbraTamMu Iepenucy 1937 p., mo mokasaiu
CTPaxiTJIMBUI PIBEHb CMEPTHOCTI, HAKa3aB PO3CTPLIATH BEIyYUX OPraHizaTopiB
MIePenucy), TOMY BU3HAUUTH YHUCENILHICTD )KEPTB TOJIONY JIyXKe CKIagHO [4].

3a O1iHKOK0, IpsiMi ieMorpadidHi BTpaTh (Yepe3 HaACMEPTHICTh) YKpaiHu
BHacHigoK roioxy 1932-1934 pp. cranosmars 3,9 miH, 90 % 3 HUX npuUnamgae
Ha 1933 p. IIpsimi BTpaTy MiChKOTO HaceNeHHs 3a Liell epiof] CTaHOBIIATH 287,6 Tuc.,
y T.4. 67 % y 1933 p.; BTpaTH CiIbCHKOTO HACETEHHS NOCTaroTh 3,7 MiH, 91 %
3 skux npunagae Ha 1933 pik. [TokasHUK MPSIMUX BTPAT HACEICHHS 3a Mepioj
1932-1934 pp. B po3paxynky Ha 1000 Hacenenus cranoButh 133,5, y T.4. 39,3
y MicTax Ta 164,5 B cenax. Hammuiok cmepreii y citbChKiit mMicueBocti B 12,7
pa3u mepeBHIye BiANOBiAHE aOCOIIOTHE YHCIIO HAJUTMIIKOBUX CMEPTEH Y MicCh-
KHX TOCEJICHHSX, a JUIs BI/IHOCHUX BTPAT Liei pO3pHB CTAaHOBUTSH 4,2 pasu [5].

CengHy, HE MarOYM YOro ICTH, MEKIU XJi0 i3 BHUCIBOK, 3 JTOMIIIKaAMH
TpaBH, BapHIH IOIIKY 3 Oyp'sHy, i1 OpyHBKH. Y cellax 3HMKJIM KOHi, BIBII Ta
iHma xymo0a. Joxoauno HaBiTh 10 Jr0a0incTBa. Tpomiku yieriie 0yao THM, XTO
MIPALIOBaB y KOJITOCHI: JUI HUX 1HOJI BapHJIU IIOTaHEHbKY IOIIKY, MEKIH CIKHUii-
Takuil X110, ajle TOro He BHCTaYano. YKpaiHChKE Celo MEepeTBOPUIIOCS Ha
mycTky. Big romoay Ta cTpaxy mepen rojOJHOK CMEPTIO JIFOIU TUYaBiIH,
3a0yBanucs 100pi 3BHYai, iX 3acTymnala >KOpCToKicTb [4].

TIpote Craiin B mi Tpariudi Micsmi HebayeHoro B icTopii ronogomMopy
CITPOMITCSI BU3HATH MyOJIIYHO TIJIBKH «Xap4oBl TPYIHOIII B Pl KOJITOCHIBY. Y
TPOMOBI Ha OpraHi30BaHOMY MapramapaToM Bcecoro3HoMy 3'131i KOJITOCITHHUKIB-
yaapaukis 19 motoro 1933 poky BiH IMHIYHO 3aCIOKIINBO 3aiBUB: «B ycsakomy
pasi MOPIBHSIHO 3 TUMH TPYIHOIAMH, 110 iX Hepexuin pooiTHukU 10—15 pokis
TOMY, Ballll TPYJHOILi, TOBApPHUIIl KOJIOCHHUKH, 3JAaI0ThCSl JUTIYOIO irpali-
Koto». ['MHYJM yKpaiHili i B IHIIMX MICLSX, JIe BOHU ICTOPUYHO npoxuBain. He
MeHIIe MiblioHa 3aruHyJ1o Ha Ky06ani [3].
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SIKIIO OLIHIOBATH CMEPTHICTD 3a CTATTIO, TO HAHOUIBIIE Y POKH TOJIOAY
momepsi0 4oiioBikiB (60 %), a BIKOBHMI PO3IMOALI MMOKA3aB, II0 YBEPTH IIOMEP-
X, TOOTO Onu3bko 1 MiH, — 1€ AiTH BikoM a0 10 pokiB. Y 3B'S3Ky 3 IUM,
Cepe/iHsA TPUBAIICTh JXUTTA YyKpaiHmiB y 1933 pori craHoBwia 7,3 poky B
4os10BiKiB 1 10,9 pokiB y kiHOK. ¥ MicTaX MMOKa3HHK CMEPTHOCTI cepei IiTei
BikoM 0—4 poku pocsirae 122 y pospaxyHky Ha 1000 oci0, 3MeHIIyeTbCA 10
6mu3pko 10 y BikoBii rpymi 10—14 pokiB i 3aJUIIAETHCS TPAKTHYHO HE3MIHHUM
y 30-34 poxku. Ilounnatoun 3 35-39 pokiB, piB€Hb BTpAT LIBUIKO 3POCTAE 3
BIKOM 1 JOCSIra€ MakCUMaJIbHOI BeTMYMHU — 178 1i1st Biky 65 pokiB i crape. Y
CLIBCBHKIH MICIIEBOCTI MOKAa3HUK CMEPTHOCTI JiTe# BikoM 0—4 pOKH CTaHOBHTH
175 Ha KOXXHY TUCSYy OCi0; IIBHJIKO 3HIKYETHCS 10 MiHIMAJIbHOI BeTHUUHH 64
Ui BiKOBOI Tpymnu 20—24 poKH, MICIIsA YOro Pi3KO 3pOCTAaE, NOCATAIOYH MAaKCH-
Mymy 591 y Biui 65 pokiB i crapie [7].

3a BCIO iCTOpIiIO JIIOACTBAa MOJIOHMX IOKa3HUKIB Hige He Oyno 3a-
(ikcoBaHo.

[le ogaum 3 Gomounx HacnigkiB ['omogomopy Oyna HeGaueHa XBUIIA
JUTA40i Oe3NPUTYILHOCTI THX pokiB. Tak,y munHi 1932 poky YMaHCbke paiioHHE
MIPaBIiHHA TOOPOBLILHOTO TOBapHCTBa «JIpy3i AiTei» CTBOPHIIO MPHUTYJIOK Ha
600 niTeii 1 3a 48 TonuH 3aIOBHUIIO HOro. 3arajbHa KiIbKIiCTh MigiOpaHux 0e3-
NPUTYJIBHUX JiTeH, 32 JaHUMH OONAcCHUX KOMiTeTiB, Ha 5 mumHs 1933 poky
cranoBwia no J{HinponerpoBebkiit — 23487, Jloneupkiit — 16886 ta Opechkiit
obmacti — 10457 [9]. Lle 6yau cupoTH, 6aTLKK SAKUX IOMEPIIM Bifl FONOY.

Omxe, YkpaiHa cepel ycCix paasgHCBKUX PECIyOIIK Maja HaiOLIbII
JIIOJICBKI BTpaTH BHAcHiAoK ['omomomopy. AHamiz maHux gemorpadidHoi cra-
trctukd 1930-X pp. CBIQYUTH, IO MPsAMI BTPATH HACEIICHHS YKpaiHW Bim ro-
goxy 1932 p. cranoBuian 6im3eKko 150 Tricsd gomoBik. 1933p. TOIOIHOIO CMEPTIO
3aruHyJ0 Bix 3 10 3,5 muH gonosik. [ToBHI gemorpadidHi BTpaTH, BKIIOYAIOYH
3HIDKEHHS HapOKYBaHOCTI, carann B 1932-1934 pp. Smud gonosik. He menie
Minbitona 3arunyiro Ha Ky6Gami. ['omox y 1933p. OyB HacmigkoM cripoou 3/iicHIO-
BaTH COLIAIICTUYHE OYAIBHUIITBO BOEHHO-KOMYHICTUYHUMH MeTOAaMH [6].

CporojHi HaBiTh MPOTUBHUKKM BH3HAHHs YKpaiHChbKoro [ ojomomopy
TEHOIMIOM TIOTOKYIOTRCS 3 THM, III0 TojI0/ B YKpaini Ta inmmx perionax CPCP
CIIPOBOKYBAJIO CBaBUIbHE BHIIYUCHHS Y CEJISIH BHPOIIEHOIO HUMH BPOXKAIO Ta
IHIIKMX CIJIBCHKOIOCIIONAPChKHUX MPOIYKTIB Ha ITiICTaBl HAAMIPHHUX XJ11003arori-
BEJILHUX IUIAHIB, BCTAHOBIICHHUX JICPKABOIO 3a PIIIEHHSAM BHUIIMX MAPTIHHUX opra-
uiB CPCP. Pearmizariist Takux IUIaHiB HEMHHYYE IIPUPIKaJIa CEJI0 Ha TOIOIHY CMEPTh.

Buenwuit-nocnigauk IOpiit Cobones [8] migmaB aHamizy odilidHy
pansHCBKY CTATHCTHKY IMHaMiKu yucenbHocTi HaceiaeHHs B CPCP 3a 53 poku
pamsaceKol Baagu (3 1926 mo 1979 pp.) i AifIIOB BUCHOBKY, IO 3a OQHAKOBHX
YMOB ICHYBaHHS POCIMCBHKOr0 Ta YKpaiHCHKOTO HApOiB y CKiIami PamsHChKOro
Co103y, YKpalHCHKOTO €THOCY MoOiIbmano Ha 8,3 %, TOJl sIK POCICHKOI0 — Ha
76,6%. lle o3nauae, mo koedimieHT BiaTBopeHHs pocissa CPCP 0yB y 9,2 pasu
BHIIMM, HDK Koe(illieHT BIATBOpEHHs yKpaiHUiB. BTpatu cepen ykpaiHiiB y
Pagsucexkomy Coro3i cranoBuin npubimm3ao 21,3 miH oci6 (1ie 6imm3eko 63%).

Ili BUCHOBKHM HarOTh 3MOTY CTBepKyBaT: B PamsHchkomy Coro3i,
BCyneped o¢iniiHO IPOroyoNryBaHUM IIPUHIUIIAM iHTEpHALliOHATI3MY, BiICYT-
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HOCTI pacoBOTO 1 HaIliOHAJILHOTO THOOJEHHS, BimOyBaBCS €THIYHHNA TEHOIMI
CTOCOBHO 11100 psiay HapoiB. OcoOIMBO JKaxXJIMBI HOro HACTIIKY Bi4yB Ha cO01
YKpaiHCHKUI HapOJ, SIKUIA 32 POKH PAITHCHKOI Bllaii BTpaTuB MoHaa 60% nroaei.

Tlonituka pagsacekoi Biaaan B 1920-1930-x pokax MHHYJIOTO CTO-
JITTS HA TepuTopil YKpaiHu He TIILKYM 3HMINMIA MUTBHOHM 0ci0, a i ckamiumia
«Iymry ¥ Tio» yKpaiHCBKOIO HapoAdy, MiaipBajia HOro PEenpoOnyKTHBHY (YHK-
LiFO 1 CIIPHUsUIa BUHUKHEHHIO XPOHIYHOTO «YKPaiHChKOro (heHOMEHY» (3HMKEHHS
BiITBOPEHHS HACEJICHHS), 3 IKOT0 Hallisl He MoXke BUOpartucs i moci [10].

1932-1933 poxu *HBYTh HE TIJIbKU B CIIOraJax OUCBH[ILIB, SIKHX 3a-
JIMIIMIIOCH BXKe Ty)Ke Majo, a i y Hallii miJcBiIOMOCTi, MEHTAJIbHOCTI Ta IeHe-
TUYHIA mam’saTi. Bo MM — Hamagku THX, XTO BHKHB, i HE MAaeMO IpaBa Ha
3a0y/IbKYBAaTICTh Ta €MOLIHHY HEUYTJIMBICTh MOMPH JIIOJAChKE OaxkaHHsS 3a0y-
BaTH IPO TipKe, HNIyKaloud B MUHYJIOMY IPHEMHI croragd. Amke ui Gomtodi
CTOPIHKHU JKUTTS € HEBiJl'€MHOIO YAaCTHHOIO 1 HAIIOTO ChOTOJICHHS, 1, 3pElITOl0,
MaiOyTHBOro [6]. MM IOBHHHI 3HATH Il JaT Ta IudpH, o6 30epiraTu nam'aTh
1 BIIAHOBYBATU BCiX XTO BH)KHB, 3aTMHYB Ta HE HAPOJMBCS B Il JKaXJIMBI IS
YKpalHCBKOro Hapoay poku. Hacmigku miei py#HIBHOI mOZil MU BimdyBaeMo i
noci. Po3paxyHKH MOKa3yloTh, IO y BUNAJKy, skOu He Oyno I'omomomopy,
YUCENLHICTh HaCeJICHHs Y KpaiHu 3apa3 Oyna 6 Ha 4 MutH 0oci0 OubIe.

Vkpaina 3a3Hajia BaXKUX aeMorpadidHux BTpat: ['0omoMop mpu3BiB
JI0 Pi3KOro, KaracTpo(idHOro 3MEHIIEHHs KiIbKOCTI HACEICHHS, 3HAYHHUX Je-
(dopmarniiii y #oro HalliOHAJIbHOMY, CTaT€BOMY, BIKOBOMY Ta mpodeciiiHoMy
ckiani. CykymHi gemorpadidHi BTpaTH YKpaiHIiB i rpomMaasH Ykpaincekoi PCP
yrpoaosxk 1932-1933 pokiB cydacHi icTOpUKH OLiHIOIOTE Y 8—10 MisbiioHIB 0Ci0.

Hacainkom INosogomopy, okpiM (i3udHOro BOMBCTBA MIIBHOHIB JIFO-
JIed, cTalo PyMHYBaHHS TPAOHIIIAHOTO YKpaiHCBKOTO YCTPOIO XHUTTSA. ['omon
cTaB 30po€r0 0iOJOTIYHOIO 3HMINCHHS YKPAIHIIB, HA OB AECATHIITTS IOPY-
[IMB TeHETHYHHUH (HOHI HApOIy, NPU3BIB 0 MOPATBHO-IICUXOJIOTIYHUX 3MiH Y
CB1IOMOCTI yKpaiHIIiB.

IpiopuTeTHIM HaNPSMOM JAEP>KaBHOI MOTITHKHU 1 HAYKOBUX JOCIIPKEHb
B YKpaiHi ChOTOJIHI € BiTHOBJICHHS i1CTOPHYHOI CIIPAaBEJIMBOCTI, MPaBIH PO
moxii XX cropivusi, yTBEp/UKEHHS JEMOKPATHYHHX MPHHIUIIB 1 3aM00iraHHs
MpOsiBaM HACHJILCTBA, PO3KPHUTTS MEXaHi3MIB 3JI0BMHUCHOTO 3HMIICHHS YKpaiH-
CbKHMX ceJIiH ronogoM B 1932-1933 poxax, BIIAHyBaHHS HEBHHHHMX JXEPTB
TeHOLMY 3 METOI YHUKHEHHSI MOJIOHUX 37I04YHHIB IIPOTH JIIOCTBA.
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BAPELLKMIA IBAH BACUJILOBHY,

TOJIOBHHIT crieriaricT JlenapramMeHTy MibkKHapoaHoro criBpoditHunTBa MBC Yipainu

JESKI ACHHEKTH ITPABOBOI'O PEI'YJIIOBAHHS
SAXUCTY AIMIHICTPATUBHUM CYJOM IIPAB TA IHTEPECIB
OI3UYHUX OCIb B YMOBAX POCIMCBKOI ATPECII

VYkpaiHa mepexuBae IpaMaTH4HI MOJil BHACHIIOK arpecii pociichKol
(eneparii, Aep>kaBa y BCili MOBHOTI BIaJHUX Cy0’€KTiB mepedyBae B 0coOIH-
BOMY pEXHUMi (YHKIIOHYBaHHS. Y CBOIO 4Yepry, CyJlOBa CHUCTEMa 3a yMOB
BiIliICbKOBOTO CTaHy Ma€ 3/IHCHIOBATH MPaBOCYs 0E3yMOBHO i Oe3repepBHO,
3a0e3Meuyour HaJIeKHUNA 3aXHCT TopylleHux mpaB. OcoOnIMBOro 3HA4YCHHS
HaOyBae poOoTa Cy/iB aMiHICTPATHBHOI Creliai3amii, JOCTYIHICTh SKUX IS
rpoMajsH Ma€e OyTH rapaHTOBAHOIO.

V Toli e 4ac, mpuBaTHa 0co0a 4epe3 eKCTPeHi YHHHUKU 00'€KTUBHO
MOJKE€ 3a3HaTH IEPEeIIKOA Y MOXIIUBOCTI 3BEpPHYTHUCS Ta/abo Oparu mpolie-
CyaJlbHy y4acTh 10 aJIMiHICTPaTHBHIN CIpaBi, a TOMY, CJiJ] 3HAXOAUTH IIISAXH,
00 Taki NepelKoy yCyHyTU. 3 ypaXyBaHHSAM JUHAMIKU IOJil BifHU IIpaBoBe
pEryJIIOBaHHs BCIiX aclekTiB B c(epi aMiHICTPATHBHOTO CYJOYHHCTBA Ma€
3a0e3neuyBaTH HEOOXiqHY MIIaCTHYHICTh CYJJOBOTO 3aXUCTy IPUBATHOI 0cOOH B
aJIMIHICTPATUBHOMY CY/Ii.

IpoGnematuky cdepu aaMiHICTPATHBHOTO MpaBa i Mpolecy B MOMEPeIHi
POKU JOCHIKyBaldM Taki BiTUM3HSHI BueHi, ik B. ABep’sHoB, O. AHupiiiko,
1. ApicroBa, O. bannypka, B. binoyc, 1O. butsk, I1. Bosk, FO. I'eopriesckuii,
I. Tonocuiuenko, €. Jonin, O.Ky3pmenko, P. Kamroxnuuii, B. Konmakos,
A. Komsiok, B. Koneifunkos, €. Kypinnuii, A. Marioc, H. MatroxiHa,
O. Ocranenko, II. ITanypkicekuii, T.Ilepuosa, B. Pemora, B. Pycanosa,
O. Cunseceka, C. Creuenko, M. Tumenko, O. @punpkuii, B. LiBeTkoB,
B. IlTampaii, H. IlleBuosa, 0. Ilemmydenko, B. IlIkapyna Ta iH.

JlopoOKHM 1HX HAYKOBIB € IIIHHUMH, OJHAK AaKTYyaJbHICTh BHKJA-
JICHOTO y IIMX Te3aX 3yMOBJICHA I'€ONONITHYHUMH 3MiHAMH, MaciuTaboM BiiiHH,
3 SIKUMH Y KpaiHU Ill€ HE CTUKAaJacs.
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Iounnaroun 3 24.02.2022 p. DpuUMHATO JEKiNbKa Ba)XJIUBUX JOKY-
MEHTIB, a came: pimeHHs Panu cynaiB YKpaiHU IIOAO BXKHUTTS HEBIAKIAJIHUX
3axO0/iB 11 3a0e31eUeHHs cTajloro (YHKI[IOHYBaHHs Cy[0BOI Biaau B YKpaiHi
B YMOBax INpHIMHEHHs NMoBHOBaxkeHb BPII Ta BoeHHOro craHy y 3B'SI3Ky 3i
30poitHot0 arpeciero 3 60Ky pd Bix 24.02.2022 p., Pekomennanii momo podotu
CYZiB B yMOBaxX BOEHHOro cTaHy Bij 02.03.2022 p.

Kpim Toro, 03.03.2022 p. npuiinato 3akoH «IIpo BHeCEHHs 3MiH 10
3akony Ykpainu «IIpo cynoyctpiil i cTaTyc CyamiB» LIOAO 3MiHM MiJCYyXHOCTI
CYIiB», SKHM, Cepe]l IHIIOro, HACKLIBKH 116 MOXIIMBO, BUPIIIEHO NMUTaHHS 0e3-
MEPEPBHOCTI Ta JOCTYMHOCTI cyamy Juis rpoMaasH. Takox 04.03.2022 p., 3
ypaxyBaHHSM L[bOTO 3aKOHY, BUaHO Haka3 ['osioBu BepxoBHoro Cyny, 3rifHo 3
SIKHM BCTaHOBJICHO OCOOJIMBHI PEeXHM pPOOOTH ¥ 3arpoBajXKEHO BiIMOBIiIHI
oprasi3aliiiHi 3aX0/u.

Buxopstuu 31 3MicTy BCiX BUIIEHABEIEHHUX JIOKYMEHTIB, PeXXHUM poOOTH
KO’KHOTO KOHKPETHOTO YKPaiHCHKOTO CyAy Ha Tellep BU3HAYAETHCS OKPEMO, PO-
00Ta CyAy 3aJIe)KUTh Bijl TOTO, SIKa CUTYallisl CKJIajlach Y PETiOHi, Jie TaKuil Cy[
po3TaloBaHuil. Y pasi HEMOXKIUBOCTI MPUOYTTS 10 CYAOBOTO 3aCilaHHsl, YYaCHUK
CIIpaBU Ma€ MPaBO MOAATH KJIOMOTAaHHS NPO BiAKIAIEHHS CYJOBOTO 3aciTaHHA
a0 mpo nmpoBeAeHHS BiCOKOHGEPEHIIi], TaK caMO CyAU MalOTh YBa)KHO CTaBHU-
THCH JI0 IPOITYCKY TPOIIECYalbHUX CTPOKIB, YHHKAIOUH HaAMIpHOTO hopmaiizmy.

Mix TUM, CIiJ 3ayBa)KUTH, IO LBOTO ITPABOBOTO PECYPCY HEIOCTATHBO
B CEHCI Cy4acHOro i e()eKTUBHOIO JOCTYIy JO aAMiHICTpaTUBHHUX CYAIB LIMPO-
KOMY KOJIy 3alliKaBIIeHHX 0cif, 0co0auBo B KOHTEKCTI Pexomenmanii Ne R (84) 5
Bix 28 motoro 1984 poxy, cxBanenoi Komiterom minictpiBs Pagu €Bpomnn, y
SIKif BU3HAUEHO, IO 3aCTOCYBaHHA HANCyYacCHINIMX TEXHOJIOTiH 3B’S3Ky €
TepeyMOBOIO CTBOPEHHSI CTIPUSATIMBAX YMOB JIOCTYIY A0 TipaBocy s [1].

CrBOpeHHs [Ii€Boi cucTeMH iH(opMaliiiHOro 3a0e3MeucHHS Hisib-
HOCTI aJMiHICTpaTUBHUX CY[iB € TapaHTi€l0 Oe3MepepBHOCTI Ta ONEPaTUBHOCTI
BpPEryJII0BaHHs IyONiYHO-IIPAaBOBHUX CIIOPiB, 3a0e3nedye DOTPUMaHHS NPHHIN-
IiB TJIACHOCTI, BIAKPUTOCTI Ta TPaHCIIAPEHTHOCTI CYIOBOTO po3risay. B Ykpaiui
3IACHIOETHCS peartizaliisi €1uHOI Cy0BOo1 iH(OpMAaIliifHO-TeIeKOMYHiKaIliHHOT
cuctemu (€CITC), onna 3 miacucreMm akoi — «EnexkTpoHHu# cyn». YkpaiH-
CHKMMH aJMiHICTPaTUBHHMHU CyJaMM ampoOOBaHO CHCTEMH BiICOKOH(EpeHII-
3B’S3KY, SIKI TPAIfOIOTH 3a JIOTIOMOTOK KBaTi(DiKOBAHOTO EJICKTPOHHOIO TMij-
IICY Ta JAal0Th 3MOTY CyllaM iIeHTU(IKYBaTH 0cO0Y SIK YIaCHUKA CIIPABH.

OpnHak, dakTudHO, 1 EnexrponHuii cyn, i cuctema IUCTaHLIMHOI y4acTi
B CY/IOBOMY Mpolieci He (PyHKIIOHYIOTh TIOBHOLIIHHO, TOMY SK HE BHUPIIICHUM
3JIHMIIMIIOCH KOJIO MTUTaHb MO0 aBTOPH3ALIii 0Ci0, BAKOPUCTAHHS IIPOrPaMHOTO
IIPOIYKTY Jep>KaBHUMU OpraHaMu, 0e3leKH 1 3axucTy iHdopMmalii, 30epeKeHHs
HEPCOHANBHUX JAHUX TOLIO.

EnexTpoHHUI Cy 0OTprMaB MEHIIE 3aCTOCYBaHHS, HDK IUIaHyBajoCs i
HE 3aMICTHB KJIACHYHI ()OpPMH 3BEpHEHb JI0 CYAY, a BijieoKoH(epeHIii mpoBo-
JUIUCH LUIIXOM JAUCTAHIINHHOI y4acTi 0coOU B CIpaBi uepe3 sIBKY A0 MPUMIlIEHHS
iHIIOro cyny (HaiOiNbII TEPUTOPiabHO OJIM3BKOTO 1O MiCLs 3HAXOHKCHHS
ocobu). HatomicTp, 3ampoBa/iKeHHsI TEXHOJOTTYHUX HOBAIliil 10 cepu Cyao-
BHX TMPOIEIYp MA€E CEHC JIUIIIE TOi, KOJIH €()EKTUBHICTh, 3pO3yMIIIICTh, JOCTYII-
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HICTh HOBOI albTepPHATHBH € OYEBHIHUMH 1 JOCTATHIMU JUT TPOMAJISHUHA, abn
BiH HE HAJaBaB IlepeBary KOHCEPBATHUBHUM 3aco0aM pealizauii cBoix mpole-
CyaJIbHUX NpaB Ta 00OB'A3KIB.

Yomy came 3apas3 s mpodiaemMa HaOyIa ocoOIHBOT aKTyaIbHOCTI?

3a ocranHiMu manumu ciayx6u OOH, mo BixcniAKoBye HHUTaHHS
Mirpauii B €Bpomi, 3 yacy Nmo4aTKy BiliHM 3 TepuTopii YkpaiHM B IOIIyKax
THMYaCOBOTO MDKHAPOAHOTO 3aXHCTy A0 IHIMMX KpaiH BHUMYIIEHO BHiXallo
oinpme 6800000 ocib [2].

IMepeTHYBIIN KOPIOH, Il 0COOM ONMHMINCA 11032 CYyBEpPEHHHM IIPaBO-
BHUM TOJIeM YKpaiHH, 1032 MeXaHi3MaMH peaji3allii rapaHTiid 3aXHUCTy yKpaiH-
CBHKOTI'O CyJy, BOHU (paKTHUHO 11030aBIIEHI JOCTYIy 10 CEpPBICiB Ta (QyHKLiOHATY
CyJIOYMHCTBa YKpaiHH.

VY XXI cr. Oyap-sikuil cyyacHUil IPUCTpill KOMYHIKallii 3aBASKY IIBHI-
KOCTi Mepexxi IHTepHeT, anropurMam nepefaHss iHgopmalii, 004uCIIOBaIbHUM
3JIATHOCTSIM 1 IIUPOKOMY KOJy (DYHKIIiH, CIIyrye HalOiIbII 3aXHUIICHUM KaHa-
JI0M B3aeMoJii. B ymMoBax BuMyIIeHOro BHi3[y 3a Mexi YKpaiHH CBOiX rpoma-
ISH, JepskaBa Mae 3HaWTH MOXUIMBICTH BHKOPHCTAaTH Ieif KaHanm AS LleH
peaitizaiii HaJeHOT0 JOCTYITY A0 MPaBOCY s

IcHyroua cutryanis BUMarae HeraifHoro pearyBaHHsA 3 OOKy 3aKOHO-
JaBIS Ta BHECEHHS 3MiH 10 Kozmekcy aaMiHICTPaTHBHOTO CYHXOYHMHCTBA YKpaiHH
Ta JEeSKUX MPOQUILHUX 3aKOHIB JUIS MOBHOIIHHOT KOMILIEKCHOT JiKUTaNi3aMii
aJIMIHICTPaTUBHOI'O CyJOYMHCTBA. BUpilleHHS LbOrO INMTAHHS BUJAHHAM Hif-
3aKOHHHMX aKTiB a00 NMPHCTOCYBaHHSM MpPAaKTUKH He 3a0esrnedye HeoOXigHuN
piBeHb JeriTuMarii.

Cnucok BUKOPHUCTAHHUX IZKEPeEJT

1. Pexomennanus R (84) 5 Komurera MUHHCTPOB TOCyAapcTBaM-uiie-
HaM OTHOCHMTEJILHO TPHHIUIIOB TPaKAAHCKOTO CyIONPOU3BOJICTBA, HAIpaB-
JICHHBIX Ha COBEPIICHCTBOBaHKE CyaeOHOHN cuctembl, 28 ¢eBpans 1984 roxa.
URL: https://zakon.rada.gov.ua/laws/show/994 _126#Text

2. Ukraine refugee situation. URL.: https://data.unhcr.org/en/situations/
ukraine

BACHMJIEHKO CTEITAH OPECTOBHY,
acmipaHT Kadeapy aAMiHICTPaTUBHOTO NpaBa Ta aJMiHICTPATHBHOTO MIPOLIECY
(axynprery Ne 3 ITIOITHIT JIsB IYBC

OIKCALIA MIPABOIIOPYHIEHb 'POMAJISMHAMM

V wmii poboTi MU PO3IIISTHEMO MOKIMBICTH BUPIIIEHHS MPOOIEMH BHCO-
KOTO piBHS NIPaBONOPYILEHb, AKi Npu3BoaaTh 10 JTII B VkpaiHi y nopiBHsAHHI
i3 KkpaiHamu €BpOCOI03Y.

Y €Bpori Ykpaina € ogauMm i3 dinepis mo BunHenHio ITII. 3a 2018 pik
tpanuiocs noHax 150 tucsia JITTI, 3arunyso 3350 oci6. YV 2019 poui cranocs
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omu3pko 160 Tucsu JTII. B aBapisx 3arunynu 3454 mgroguHu, 3 kux 164 —
miti. B 2020 pomi 6inemie 168 tucsu JITII. KinbkicTs 3arnbnmx 3a pik ckiiaia
3541 moguna, a TpaBMoBaHux — 31974. Takox, B 2020-my 3arunyiau 1198
MIIIOXOMIB. 3a CTaTHCTUKOIO, HIOJHS B IOPOKHBO-TPAHCIIOPTHUX IIPUTOJAX
rube 7 ykpainmiB, a 60 — otpuMyroTh TpaBMH. Pusuk morpanutu B JTII Ha
BITYM3HSAHUX aBTOAOPOrax y 5—6 pasiB BUIIMIA HIX Y €BPOIIEHCHKUX KpaiHaXx, 1€
oinbLie 4 Trcsy cMeprei Ta 30 Trcsad pisHoro poxy TpasMm 1pu ATII [1, c. 61-62].

Yitko 3po3ymino, mo KinbkicTh JTTI 3 KO)KHUM POKOM 3pOCTa€, SK i
KIJIBKICTh TPaBMOBAHUX Ta 3aru0IuX Ha aBTojoporax Ykpainu. Ciif migkpec-
JIUTH, 10 3a3HAYCHE TMHUTAHHS 3aJMIIAETHCS JTOBOJII TOCTPUM Ta HAa CHOTOHI
CYTTEBO HE BUPIIIYETHCS.

BaxauBICTh MOPYIIEHHS LBOIO IHUTAHHS BHPAXKa€THCS HacaMIIEpeEn y
TOMY, 100 IMOKPAIMTH CHTYaIlil0 Ha Joporax YKpaiHd y Cy4acHHMX peaisfx
BiffHH 13 0OMEXCHOI0 (PIHAHCOBOIO MOMJIMBICTIO NMPUI0AHHS Ta BCTAHOBIICHHS
cuctemu (ikcarlii aaMiHICTPaTUBHUX TIPABOMOPYIICHb Y cdepi 3abe3rneueHHs
0e3IeKH JOPOKHBOI0 PYXY B aBTOMAaTHYHOMY PEKHMI.

Oco0a, siKke Kepy€e TPAaHCIOPTHUM 3aCO00M, MOXKE IIBHAKO MOKHUHYTH
MiCIle BYMHEHHS NPaBONOPYIICHHS 10 MPHi3ay MOMIii Ta BiAIOBIAHO JIETKO
YHUKHYTH BiamoBimansHOCTI. Takok Bomil MOXKYTh IMOPYIIYBaTH IIpaBHia
JIOPOKHBOTO PYXY PEryJISIPHO, 3HAIOYHM, 10 HEMA€ Ha IEBHIN IUISHII IOpOTd
BCTAHOBJIEHOI cucTeMr (ikcallii agMiHiCTpaTHBHHMX IIPABOIOPYIIEHD, V cdepi
3a0e3neueHHsT OE3MeKH JOPOXKHBOIO PYXY B @aBTOMATUYHOMY PEXHMi. 3BaXKAIOUH
Ha 11 TPUHIMI HEBiIBOPOTHOCTI MOKApaHHsS 3a BYWHEHE MPABOMOPYIICHHS
BTpauae CBiif cenc [2, ¢.139-141].

Bupimenns 1iei mpoOiiemu BOavaeMO y 3ajaydeHHI I'pOMaisSH IS
MPOBEAECHHS ITPEBEHTUBHOI isUTBHOCTI, a caMme st (hikcallii mpaBomopyueHs 3a
JIOTIOMOTOI0  3aCTOCYBaHHS TEXHIUYHHUX MPUIANiB Ta TEXHIYHMX 3ac00iB, M0
MaroTh GyHKIIT Bigeo3anucy, 4d 3aco0iB GOTo- i KIHO3HOMKH, 30KpEMa: CMapT-
(hoHiB, KamMep 30BHIIIHLOIO BiJIEOCIIOCTEPEKEHHS, aBTOMOOIILHUX Bimgeo-
peecTpaTopiB Ta iHIIe, Ta HaAcKUIaTH 1X 10 HamionansHol nmoainii Ykpainu. 1o
Yy CBOIO 4Yepry IMpHU3BeIE A0 IOKPAIICHHS OIEPAaTUBHOCTI Ta 00’ €KTHMBHOCTI
pearyBaHHs HallioHaJbHOIO MOJIIIEI0 HAa MPaBOMOPYIICHHS, a TaKOX B IIO-
JAJIBIIOMY BIUIMHE HA CYTTEBE 3MEHIIEHHsS IIPaBOIIOPYIIEHb, BIOCKOHAICHHS
3aXMCTY IyONIiuHOI OE3MEKH Ta IPaBOIOPSAIKY, CTBOPEHHS OE3IEYHOTO cepe-
JIOBHIIA ISl TPOMASH y iXHBOMY MOBCSKICHHOMY JKHTTi, CYTTEBOTO CKOPO-
yeHHs Kinpkocti JITII Ta mpoTuail 3JI04MHHOCTI.

Buxomsaun 3i ¢1.34 Koncruryiii Ykpainn: «KokeH Mae paBo BIJIEHO
30upaTy, 30epiraTv, BHKOPUCTOBYBAaTH 1 IOLIMPIOBATH IH(OpMaIiI0 YCHO,
MHACHEMOBO a00 B iHIIMH croci6 — Ha cBiil BuOip» [3].

Orxe, pikcyBaHHs Bineo un HoTo Ha cMapT(OH, aBTOMOOIILHUH Bifeo-
peecTpaTop ab0 KaMep 30BHIIIHBOTO BiJIEOCHIOCTEPEKEHHS SBISETHCS 30MpaH-
HsM iH(opMarii.

Bapro Takoxx 3asHauutH, 1mo y 4.1 ct. 40 3akony Ykpainu «IIpo
HaiioHanpHy DOIIIIO» BKa3aHO, IO IOJILISA Ui 3a0e3medeHHs ITyOiaiyHol
Oe3neky 1 MOpsIKY MOXKE BHKOPHUCTOBYBATH iH(MOpMaIlilo, OTpUMaHy 3 (oTo-
1 BiIEOTeXHiKY, 1110 epedyBae B UyKOMY BOJIOAIHHI, 3 METOIO:
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1) 3ano0iraHHs IPaBONOPYILIEHHIO, BUABICHHSA a00 (DIKCyBaHHS IPaBO-
MOPYIICHHS, OXOPOHU Ta 3aXHUCTY ITyOJIIYHOI Oe3MeKH, 0COOHUCTOI Oe3meku 0cio
1 BIACHOCTI BiJl IPOTUIIPABHUX IOCITaHb;

2) 3abe3nedyeHns JOTPUMMAaHHs [IPaBUII JOPOKHBOro pyxy[4].

Buxomasun i3 3a3HayeHOro, IOJIIIS MO)KE BHKOPHCTOBYBATH iH(OpP-
MalIlito, OTpuMaHy 3 (OTOo- 1 BIACOTEXHIKH, 10 IepeOyBae B 4yKOMY BOJIOMIHHI
3 METOIO: 3amo0iraHHs MPaBOMOPYIICHHIO, BUABICHHS a00 (hiKCyBaHHS MPaBo-
MOPYILIECHHS, OXOPOHHU Ta 3aXHUCTy IMyOaiuHOi Oe3mekn, ocodnucToi de3nexkn ocio
1 BJIACHOCTI BiJ IIPOTHUIPABHHX ITOCATaHb Ta 3a0e3ledyBaTH MOTPUMAaHHS IIpa-
BMJI JOPOXKHBOrO pyXxy. To YoMy > He BHKOPHUCTATH If0 iH()OPMALIIO Y TOMY
BHIIQJIKYy, KOJHU Ha Biflco 4¥ (OTO € MPHUCYTHA 4iTKa iH(MOpMAIis PO BUUHEHE
MPaBOIIOPYIIECHHS, MiCIle BUMHEHHS, a TaKOX TPAHCIIOPTHHH 3aci0d i3 mepkas-
HAMH HOMEPHHMMH 3HAKaMH [UIS IIPUTATHEHHS IIPaBOIIOPYIIHUKIB OO BIIIIOBI-
npanpHocTi? Ille, e JacTh MOXIIMBICTH BUKOPHCTAHHS KOXHOIO cMapTdoHy, a
TaKOX KaMep 30BHIIIHBOTO BiJECOCIHOCTEPEKEHHS Ta aBTOMOOUIBHHX BiI€O-
peectpatopiB y skocTi hakropa (ikcarii mpaBonopyIeHHs.

Bigmosiguo mo cr. 251 Koxekcy Ykpainu mmpo aaMiHICTpaTHBHI IIpaBo-
MOPYIIEHHS, JOKa3aMH B CIIPaBi IIPO aAMiHICTpAaTHBHE IIPABOIIOPYIIEHHS, € OY/Ib-
K1l (DaKTUYHI [1aHi, HA OCHOBI AKHX y BH3HAYCHOMY 3aKOHOM IIOPSIKY OpraH
(rmocamoBa 0coba) BCTAHOBJIIOE HASBHICTh YK BIJCYTHICTH aIMIHICTPATHBHOI'O
MPaBOITOPYIIECHHS, BUHHICTE aHOT 0COOM B HOro BUMHEHHI Ta iHII 00CTaBHHH,
[0 MalOTh 3HAYEHHS [UIS IPABHILHOIO BHpIIIEHHs crpasd. 1Ii qaHi BCTaHOBIIIO-
IOTBCS TIPOTOKOJIOM IIPO aJMIHICTPAaTUBHE IIPABOIOPYIIEHHS, IOSCHEHHAMU
0co0H, sIKa IPUTITA€THCA 0 aAMIHICTPATHBHOI BiAMOBIAAILHOCTI, OTEPIIIINX,
CBIJIKiB, BUCHOBKOM €KCIIEpTA, PEYOBMMH JIOKa3aMH, IMOKA3aHHIMM TEXHIYHHX
MPUIIALIB 1 TEXHIYHHUX 3aC00iB, 110 MarTh GyHKIIT (hOTO- 1 KIHO3HOMKH, Bimeo-
3aIUCy, Y T.4. THMH, IO BHKOPHCTOBYIOTHCS 0OCO00I0, SIKA MPUTATAETHCSA 0
aaMIHICTPATUBHOI BIAMOBIZANBHOCTI, a00 CBiZKaAMH, a TAaKOX MPALIOIOYUMHU B
aBTOMAaTUYHOMY PEXHMI, 9 3ac00iB (OTO- 1 KIHO3HOMKH, Bif€03aluCy, V T.4.
THMH, 110 BUKOPHCTOBYIOTECS 0CO00I0, SIKa IIPUTITAETHCS 10 aJAMIiHICTPAaTHBHOI
BIATMOBIAABHOCTI, @00 CBiJKAMH, a TaKOXX IPALIOIOUYMMH B aBTOMATHUYHOMY
pexkuMi a0o B pesxkuMi (HOTO3HOMKH (Bi€03amnucy), SKi BAKOPHUCTOBYIOTHCS ITPH
HarasaAi 3a BUKOHAHHAM IIPAaBHII, HOPM 1 CTaHAapTiB, [0 CTOCYIOTLCA 3a0e3Ie-
YyeHHs Oe3MeKU JOPOKHLOTO PYXY Ta IMapKyBaHHS TPAHCIOPTHHUX 3aco0iB [5].

3 pO3MISHYTHX TOJO0KEHh POOMMO BHCHOBOK, IO MiJCTABOIO IS
MPUTATHEHHST MPABOIMOPYIIHUKA [0 BIAMOBIZAIBHOCTI MOJIMIEI0 MOXE OyTH
(dhoro- Ta Bimeodikcallis MpaBOIOPYIIEHHS, a TaKOX ITOKa3aHHs CBifkiB. Jlane
3anpoBaKeHHs e(hEKTUBHE, OCKLUIBKH 3MEHIINTH KIIBKICTh IIPABOIIOPYIIEHD Ta
BIJIMOBIIHO 3a0€3MEeUNTh Kpally Oe3MeKy Ha aBToaoporax YKpaiHu i HallOBHUTD
JIep)KaBHUIN OIO/DKET, Ta HAZACTh MPSAMY MOXKIIMBICTH TpoMalsHaM OpaTtu 0Oes-
MMOCEPEIHI0 y4YacTh y 3a0e3MeUCHHI MPaBONOPSIKY Ha aBTOAOpOrax, GikcyBaTu
JI0Ka3M Ta HajacuiaTH ix no HanionanpHoi mominii Ykpainu.

Cnncok BUKOPHCTAHHX [Kepet
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BACHJIBEB CEPT'IIA BOJIOAUMUPOBUY,
KEpYIOUHii MapTHep aJIBOKATCbKOro 00’ €JHAHHS,
KaHJI. IOpUJ. HayK, JOII.

CIIOCOBU TA IPUIOMMU IOPUAUYHOI [JTOBAJI3ALL

1. Cnig BUXOAMTH 3 TOTO, IO CIOCIO — 1€ CYKYIHICTh 1 MOPSIIOK ik,
1[0 BUKOPHCTOBYIOTLCS IS BHMPIIIECHHS Oyab-sIKOI 3a1adi, a MpUiOM — CKJIa-
JOBa cHocoOy, OKpeMui pyx (omepamis) y cepil OTHOPIZHUX Jid, YacTWHA
CKJIaAHIIIOT fii.

V HaykoBill JOKTPHHI BiICYTHI €IMHI MIAXOIH SIK IO PO3YMIHHS CITO-
CO0IB 1 MPUHOMIB FOPUINYHOI TI100aTi3allii, TaK i 0 IX PI3HOBHUIIB Ta B3aEMOIII.

AHaJi3 HayKOBHX JIOCIIIKEHb y cdepl Teopii mpaBa CBiI4YMTh, 10, HA
IYMKY HAyKOBI[iB, B LIJIOMY, TJI00aii3alfis mpaBa MOKe BilIOyBaTHUCS IILJIIXOM
TaKMX CIIOCOOIB 1 MPUHOMIB SIK PELEMNLisl, CTaHAapTU3alls, aKyJIbTyparlis, 1HTep-
HaIliOHATI3aIls, YHIBEpcaTi3allis Ta iMIUIEMEHTAIlis, a TaK0K 30/MKEeHHS (KOH-
BEpreHilii) MpaBOBUX CUCTEM LIUIIXOM rapMoOHi3allii, yHidikarii Ta iHTerparii.

2. Penenuis (nmat. reception — cupuiHATTA, CIpUiMaHHs) — L€ 3aI10-
3UYEHHS [IPAaBOBOIO CHCTEMOIO OCHOBHMX 3acaj 1 MPHUHIMIIOBUX ITiJAXOLIB 1HO-
3eMHoOro npasa [1, ¢. 77]. Peuemniiig B paBi 4acTo PO3MISANAETHLCS K PI3HOBH]L
CITaIKOEMHOTO 3B'SI3KY. 3B'I30K MK IIPAaBOBHMH CHCTEMAMH B paMKaX IIEBHOIO
ICTOPUYHOIO THITY IIpaBa Ma€ XapakTep peLeliii, CIPUHHATTSA, B OCHOBI SKOI'O
JIEXKUTH HAsIBHICTH 3arajiIbHUX 3aKOHOMIPHOCTEH 1 MOAIOHUX YMOB PO3BHUTKY.

TIpaBoBa craHmapTh3alliss BCTAHOBIIOE SIK y MeXax MIXKHAPOIHHUX
oprasisailiii, Tak i B Jep>KaBHOMY MacmTadi €IuHi MiHiMaabHI HOPMHU Ta BUMOTH
JI0 MPaBOBOI'0 PETYJIIOBAHHS THX YHM IHIIKX CYCHUIBHUX BigHocHH. HOpuanuHi
CTaHIAPTH CTOCYIOTHCS HAMPI3HOMAHITHINIMX cep MPaBOBOIO PEryIIOBaHHS:
MIXXHapOJAHO-TTPABOBI CTAHIAPTH MpaBa i CBOOOAM OCOOMCTOCTI, CTaHAAPTH Y
cdepi QyHKIIOHYBAHHS IPABOCY/IS TOLIIO.

IIpaBoBa akynsTypauis (acculturare — sig mar. Ad — go i cultura —
YTBOPEHHS, PO3BUTOK) — BIAHOCHO CAMOCTIMHHMM IIPOLIEC TPUBAIOi B3a€MOZIT
MPaBOBHMX CHCTEM, IO Iepeadayac BUKOPUCTAHHS (3AIE€KHO BiJ KyJIbTYpPHO-
ICTOPHYHUX YMOB) PI3HHX 3a IPHUPOLOI0 Ta CHJIOKI BIUIMBY METO/IB, HEOOXis-
HHM Pe3yJbTAaTOM SKOr'0 € 3MiHa IIePBICHOI MPAaBOBOI KYJIbTYpH (200 OKpeMux ii
€JIEMEHTIB) OIHOro 200 000X CYCHIJIBCTB, 1110 BCTYIWIN B KOHTAKT [2, . 6].
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IIpaBoBa iHTepHanionanizauis(anra. internationalization),ax uepro-
BUH croci0 rirobamizaiii, o3Hayae 30JIM)KEHHS HalllOHAJIBHUX IIPABOBUX CHUCTEM,
110 MIPUBOJMTH JI0 ITOCHUJIEHHS X B3a€MOBILIMBY 1 B3aemojii. Take 30JMKeHHs
CIIPHUSIE TOMY, IIO CXOXI1 IPABOBI CUTYaIlii BUPILIYIOTHCS OUIBII €()EKTHBHO Ta
OTIEPATHBHO.

IIpaBoBa yHiBepcamizaiis cupsgMoBaHa Ha (OPMYBaHHS YHIBEpCab-
HUX «IIpaBHJ TPU», B paMKaxX SKHX CY0’€KTH IpaBa B IPABOBUX CHCTEMAax
PI3HHMX PIBHIB MOXYTh BCTYIIaTH B IIPABOBI BiJHOCHHH, BPETYIHOBAHI HE TIILKH
[IPAaBOBOI0 CHCTEMOIO OXHOrO piBHsA. IIpMpOgHO, Ll IpPOIEC € HOCTATHBO
CKJIaJHUM, CYIIEPEWINBUM, Ha XiJ 1 3MIiCT HOro BIUIMBaE O€3J1i4 YMHHHUKIB. JlJis
VCIIIIHOTO MPOCYBAaHHSA B TAaKOMY HaIpsiMi HEOOXIJTHO BPaxOBYBaTH CTaH pi3-
HHMX KOMIIOHEHTIB HalllOHAILHHX IPAaBOBUX CHCTEM, ITOUYNHAIOYH i3 CTaHy 3aKOHO-
JABCTBA, 3aKiHUYYIOYM THIIOM IIPAaBOPO3YMIHHS, IIPABOCBIIOMOCTI, IIPaBOBOL
KynbTypu Tompo. lleil mpomec NpOIMKTOBaHUH 00 €KTHMBHUM XapaKTepOM
riIo0amsaliiHuX IPOLECIB, IO BiAOYBAIOTHECA Y CY4aCHOMY CBITI.

IIpaBoBa iMmiemeHTauis(anri. implement — 3aiificHenHs, peanizaris)
BU3HAYAETLCSA B OPHUAMYHIN JiTeparypi SK IiJecrpsaMOBaHa OpraHisalliiiHo-
IpaBoOBa JisABHICTE JEprKaB, KA 3MIHCHIOETHCS 1HAMBIAYalbHO, KOJEKTHBHO
ab0 B paMKax MDKHapOJHUX OpraHizaiiiii 3 METOI CBOE€YAaCHOI, BCEOIYHOI Ta
[MOBHOI peaiizamii NMPUAHATHX HUMH, BIAIOBIZHO 0 MIXKHAPOJHOIO IIpaBa,
3000B’s13a0p. CyTHICTH IMIUIEMEHTAIl IoJrac He B TpaHchopMaiil Mix-
HApOJHO-TIPABOBUX HOPM Y HOPMH HAIliOHAJIBHOTO MPaBa, a B IIPOIIECi CIPHii-
HATTS HALliOHAJILHKUM IIPAaBOM IIPaBUJI Mi>KHAPOJHMX J0roBOpiB [3, ¢. 62].

Haii6inbmr BU3HaHUM Y IIPaBOBii HAyIIl CIIOCOOOM To0aizarii € KoH-
Bepreuilis (7aT. CONVErgo — 30imKar), TOOTO PO3BUTOK NPAaBOBHX CHCTEM B
OJIHOMY HAIIPSIMKY, BHACIIIOK Y40r0 BiJOYBa€ThCs B3a€MHE 30aradyeHHs IpaBa B
pi3HUX apeajax 1 B KIHIIEBOMY IIJCYMKY — CBO€pigHA iHTErpallis B Mpasi, mpu
SKIH TIO€OHYIOTHCA B €IWHI NPaBOBI YTBOPEHHS, B LIIICHI FOPHIMYHI KOH-
CTPYKIUi ITepeBaru Ta JOCATHEHHS pi3HUX cdep mpasa, pizHuX cucteM. [ToHarrs
«KOHBEPIeHI[is» OXOILIIOE B JAHOMY BHIIAIKY 30JMKEHHS Kepel 1 GopM Ipasa,
CTUPaAHHS BIAMIHHOCTEH MK CTPYKTYPOIO Taly3ed Ta IHCTHTYTIB IIpaBa, a
TaKOX 3aKOHOZABCTBA, METOIU (GopMyBaHHS Ta (HOPMHU MPOSBY 1HANBIAYyaTHHOT
Ta KOJEKTHBHOI IIPaBOCBiIOMOCTI TpoMazsH. BHacigok mpaBoBoi KOHBEPTeHIIil
y HaI[iOHAIBHUX TPABOBUX CHCTEMax 3'ABJISIFOTHCSA BIJIOMiI PHCH CIHIJIBHOCTI,
(hparMeHTapHOi OJJHOTHITHOCTI.

CknaoBuMu 260 ymMoBaMu (DYyHKIIIOHYBaHHS NMPaBOBOI KOHBEPIEHITIT
€ TpOoIIeCcH TapMOHi3allii, yHidikalii Ta iHTerparii.

TapMOHi3alil0 MOXHA BU3HAYWTH SK IIPOLEC LIIECIPIMOBAHOIO
B3a€EMO30JIIDKEHHS. MPAaBOBHX CHCTEM, 3aTBEPUKCHHS 3arajlbHHUX IHCTUTYTIB
1 HOPM, YCYHEHHSI IIPOTHUPIY, TOOTO 11€ CBOrO POy KOHBEPreHIis CHCTEM 3aKOHO-
JIABCTBA, IHTErPYBaHHS iX OCHOBHHX IPHHIIMIIB 1 BIACTUBOCTEH 3 ypaXyBaHHIM
HallOHAJIBHOI creludiky.

VHidikauis mpasa (1aT. unus — ogu i facio — po6io) — e AisIBHICTE
KOMITETCHTHHX OPIaHiB IEP)KaBU YK IEKUIbKOX JIEP)KaB, sfKa CIPIMOBaHA Ha
BHUPOOJICHHST TMPAaBOBHUX HOPM, IO OJHAKOBO PETYJIOITH IEBHI BUAM Cy-
CIIUJIBHUX BiJTHOCHH.
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InTerpauis (nmar. integrum — xine; integratio — BigHOBIEHHA, IOIOB-
HEHHs) € (hOPMOIO Mi’KHAPOHO-TIPABOBOIO CIIBPOOITHUIITBA — MPOILECY B3aEMO-
Jii IBOX 4M KiIbKOX CYO'€KTiB, y SKOMY JOMIHYIOTh CHiJIbHI HOIIYKH peaizarii
CITIIEHUX 1HTEPECIB.

3. CtymiHe 3amydeHHsS KOXXKHOIO i3 IepemidyeHux crocobiB (hopm)
1 IpUIiOMIB TJIO0ABHOI FOPHUCIIPYACHIIIT € pi3HOI0. TOMYy, SAKIIO B paMKax OJHHX
MIPABOBHUX CHUCTEM MOKHA TOCATTH OakKaHUX PE3YJIbTATiB 3a JOIMOMOIOIO OJHHMX
MIPUHAOMIB 1 c1toco06iB (hopm), TO B paMKax iHIIHX Pi3HI MIPUHOMH BUSBISIFOTHCS
e(eKTHBHIIIMMH JUTSL JOCSTHEHHS KiHI[CBUX PE3yJIbTATIB.

Tak, HanpHKJIad, B TEOpii MpaBa HalJaCTillle TapMOHI3aIlil0 BBAXKAIOTh
pi3HOBUAOM VHi(iKalii, 1 HaBMaKH, a IHTErpaIlil0 He BIAHOCATE 10 (hopM (crmo-
c00iB) rmobamizamii. OgHI JOCTITHUKHA — PO3MEKOBYIOTE 30MKEHHS, TapMOHi-
3ariro, yHidikaIio tTa MoaensHy HopMotBopuicTs (FO. A. TuxoMupos), iHII —
BB@)XalOTh, 10 MDK 30/MKEHHSM Ta T'apMOHI3Ali€l0 3aKOHOJABCTBA HEMAae
ICTOTHHX BiAIMiHHOCTEH, a MoJieTIbHa HOPMOTBOPYICTh € OJHi€I0 3 GopM yHidi-
kamii (B. M. ABepkos, lO. C. Be36opozos, A. JI. MakoBChKHiA).

Ha mamy aymky, yHidikamis, rapMoHi3allis, iHTerparis gk 3aco0u
(bopmm) mpaBoBOi TIoOaimizamii MalTh CIUIBHE SIAPO — BCl BOHM € IIPaBoO-
TBOPYUMH IIPOLIECAMH, CIPSIMOBAHUMH Ha CTBOPEHHS HOBMX IIPABOBHX HOPM,
dhopMamu peanizamii Mi>KHapogHHX 3000B's13aHb. OCHOBHA K BiJIMIHHICTH MIXK
HUMH — pi3Ha Mipa KOHKpETH3aIlii KIHIIEBMX MPOIYKTIB — CTBOPEHHS HOBHX
HOpM (y pa3i rapMmoHi3auii), oJHOMaHITHHX HOpM (y pasi yHidikamii) ado
€IMHUX HOPM (Y pasi inrerparii).

4. Pi3HOMaHITTSI TEPMIiHIB 00 OAHOTO 1 TOTO XK MPOIECY — MPaBOBOT
rino6aiizamii — CTBOPIOE CHTYAIil0 ICHYBaHHS HEOOIDYHTOBAHO BEIUKOI KiJb-
KOCT1 KpPHUTEPIIB BUIIEHHS TaAKUX TEPMIiHIB, BHACHIIOK YOTO 3'ABIISIETHCS «PO3-
MHUTICTh» 1 HEBU3HAYCHICTh Y PETYJIFOBaHHI MIPABOBITHOCHH, [0 HAC IIKABJISTh,
1, HA QYMKY JIESKHX HAyKOBIIB, «HEMAE HISKUX TEPMIHOJIOTIYHHUX 1 IOPUINIHHX
MiJICTaB 1 y 3HAYHIN Mipil CIIOTBOPIOE CYTh mpoiecy» [4, ¢. 434]. Tomy B ropu-
IAYHIN JiTEpaTypi € TOYKa 30py PO HEOOXIIHICTh BBEIACHHS SKOTOCH YHIBEP-
CaJLHOTO TEPMIHY, SIKMH OM OUILII TOYHIIIE IEpeaaBaB CyTh mpomuecy. Hampu-
KJIaJ, TAKUM 3arajJbHUM TEPMIHOM MOXKE OyTH TEpMiH «TPAHCIIO3HUILIN, KN
BHKOPHCTOBYETHCA 1 B YTOJIi ITPo acoriariito Mixk Ykpainoro Ta €C(ct. 56, 65, 96).

TIpore, 3HaueHHs TEPMIHY «TPAHCITO3MIID» CBIAYHTE CKOPIII PO TE, IO
BOHA MO¢ OyTH BCE€ K TaKHM OJHMM i3 CIELIaJbHUX CIOCO0IB JOCSITHCHHS He-
00XiHOrO 30JIMKEHHS 1 HE MOYKE BUKOHYBATH (DYHKIIIIO y3araabHIOI0YOr0 OHSTTSL.

Ille oxHOIO MPOITO3MIIEIO IMIOAO YHIBEpcami3amil TEPMiHIB € 3ampoIio-
HYBaHHs y FOPUIAMYHIN JIITepaTypi HA MPUKIAAl IUBIIBHOTO MPOIECYaTbHOTO
mpaBa TepMiHy «30mmKkeHHs». Ha IyMKy OesIKuX HayKOBIB, IIifl 30JMKEHHSIM
CJil pO3YyMITH IIPOIIEC, [0 Ma€ Ha METI MOJOJaHHS ICHYIOYHMX BiIMIHHOCTEH B
OKPEMHX IIPABOIOPSAKAX ILIIXOM CTBOPEHHS OJIM3BKHX, aje He 00OB'I3KOBO
IIEHTHYHUX MpaBoBUX HOPM. OO6'€KTOM 30JIMKEHHS BUCTYIIAE IIPABO 3arajioM,
OCKUIBKH pe3yJIbTaTH MPOLECY MOXKYTh BUPAXKATHCSA Yy CTBOPEHHI SK MPaBOBHX
HOPM, TakK i MPaBOBUX MPHHIIUIIIB.

VY cBow uepry 30JMKEHHS IMBIILHOTO IIPOLECYalbHOrO IpaBa B
KOHTEKCTI iHTerpamiiHoro o0'eqHanHs € (OPMOIO B3aEMOJIii PABOBUX CHUCTEM
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JIEP)KaB 3 BHKOPHCTAHHSM IIEBHUX IIPABOBHX IHCTPYMEHTIB (MDKHAPOIHHIA
JIOTOBIp, M’SK€ MPaBO, Y3ro[KEHa IMPABOTBOPYICTh, PEIECIIliS IpaBa TOIIO) 3a
JIOIIOMOTOI0  SIKOTO JIeP>KaBU-YYACHHUIN JOCATAlOTh METH CTBOPCHHS €IHHOTO
MIPaBOBOI'O IPOCTOPY 1HTErpaiiiitnoro o6'equanus. [Ipyu oMy, IpH BHKOPHC-
TaHHi OIABIIOCTI JOCTYIHHX IIPABOBUX IHCTPYMEHTIB 30JIMKEHHS, 3IiHCHIOE-
THCSI TTOPIBHSILHO-TIPABOBHH aHAIi3 3MICTy BUXIZHHX HOPM, IO CIYI'Y€E PO3Yy-
MIHHIO BIJIIPaBHOI TOYKH IILOTO IIPOIECY Ta ICHYIOUYHX BiAMIiHHOCTEH [5, . 24].

Bxkazana mporosminis TakoK 3aciIyroBye€ Ha yBary. B Toii ke gac,
TEPMIH «30JIKEHHS», Ha HAIl IOIVIAA, Ma€ HAATO y3araJbHEHHH Xapakrep y
3arajibHOTEOPETUYHOMY CEeHCI 1 MOo)ke OyTu OLIbII NMPUTAMaHHUM JUIS Xapak-
TEPUCTHKH BiANOBIAHUX NPOLECIB B OKPEMHUX rajly3sX Ipasa.
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IF'ABYPCBHKA KAPIHA €BI'EHIBHA,

CTyJCHTKA HaBYAJIbHO-HAYKOBOT'O iHCTUTYTY MpaBa Ta iHHOBALiiHOI OCBITH
JIHIIPOMIETPOBCHKOTO AEP/KABHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB;
IJIbBKOB BACHUJIb BACUJIbOBUY,

npod. xaheapu 3aralbHONPABOBUX JHCIUILTIH

JIHIPONIETPOBCHKOTO ACPIKABHOTO YHIBEPCHTETY BHYTPIIIHIX CIIpaB

II-p IOpHA. HayK, Ipod.

OCOBJIMBOCTI IOPUINYHOI BUITOBLIAJTBHOCTI CY I

BignosigHo 10 monoskens Korcruryil Ykpainu [1] Ta 3akony Ykpainu
«IIpo cymoycrpiii i craryc cyanis» [2], B YKpaiHi cymoBa Biaja MOKiIagcHa Ha
cynmiB. OCTaHHIM YacOM BEIMKY YBary MIPUAUIAIOTH IMHTAHHIO IPUTSTHEHHS
CYIIIB 10 IOpUAMYHOI BiamoBigansHOCTi. TOMy, U JOCKOHAIOrO BH3HAYEHHS
00paHoi TEMHU Ta MPOBEAEHHS KOMIIJIEKCHOTO aHaJli3y, BBAXKAEMO 32 HEOOXIIHE
PO3KPUTH OCHOBHI MOHATTSI, 30KpeMa MOHSATTS FOPHIUYHOI BiJITIOBIAaIbHOCTI.

BinpmricTs HayKOBIIIB TPAKTYIOTH 1€l TEPMIH SIK IPOIEC 3aCTOCYBAaHHS
Ta peajizalii CaHKUil 0 BHHHOI OCOOM BHACIHIZOK 3IHCHEHHS HEK IpaBo-
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mopymenHs. Ha Hamry ayMmMKy, IO OO0 BH3HAYEHHS BapTO JOJATH i IIO3M-
THBHY CTOPOHY, a caM€ Te, 110 IOPHAMYHA BIIIOBIJAIBHICTE € PE3yIbTAaTOM
CBIIOMOT0o OadeHHs 0COOHM IIOJ0 CBOET MisSUTBHOCTI ab0 K Oe3misuibHOCTI. Ale
BCE K TaKW, TaKy BiANOBINAJbHICTH HE CIIJ BBaXKaTH I[IJIKOM ITO3UTHBHHM
SIBUIIIEM, a/KE BOHA BUHHUKAE BHACIIAOK [TOPYIIEHHS IEBHUX COLIaIbHIX HOPM.

1o K CTOCYETHCS IOPUANYHOL BiAIOBIIAIBHOCTI CYI/Ii, TO, BUXOIIUM
3 pocimimkens JI. €. BuHorpanoBoi, ii cii TpakTyBaTH sSK 3JaTHICTH CYJII
00’€KTHBHO OIIIHIOBATH BJIACHI JIii, CBOEYACHO 3BITYBAaTH IEpe] CYAIIBCHKUM
KopIycoM, kBaidikariiitHoo koMiciero Ta Bumoro pamoro mpaBocynis (BPIT)
3a BIIACHI MisIHHS, B OCHOBI SKHX JIEXKaTh PE3yJIbTATH BHKOHAHHS I1OCAIOBHX
000B’sI3KiB, TOTPUMAHHS IIPAaBOBUX HOPM Yy XOJI BHHECEHHS CYIOBUX PIIIEHb,
BHACJIIIOK 4Oro Ha Hel y BHIIAAKYy IOBEIEHHS BHHM HAKIAJZalOThCS CAHKIII 3a
HEIOAEPIKaHHs IMPaBOBUX HOPM, BHU3HAUCHHUX 3aKOHOAaBCcTBOM [3, c¢. 23]. B
YKpalHChKOMY CYCHUIBCTBI MaHyBajia TyMKa, IO CY/UIi € HEIOTOPKAHOI0 KacToko,
1X HEMOXKJIMBO MPUTATTH [0 BiAIMOBIIaILHOCTI HABITh 3a BiABEPTI 370BKMBAHHS.
IIpore cporomHi 1€ MOMHIKOBA AyMKa. BapTo 3ymMHHATHCS Ha OBOX BHAAX
BiJINOBIATIBHOCTI CY/Ii: AUCHHUILTIHAPHINA Ta KPUMiHAIbHIH.

SIk HaM BIZOMO, JMCIMIUIIHAPHA BiOIOBIJAIBHICTH TPAKTYETHCH, SK
000B’SI30K MpalliBHUKA BiJMOBIIAaTH Iepe] PoOOTOMABIIEM 3a CKOEHHUH HUM
MUCHUTIIIHAPHUN MPOCTYIIOK 1 HECTH TiepeabdayeHi AUCHUILIIHAPHI CTSITHEHHS.
Mo cymnmiB Taki CTATHEHHS 3aCTOCOBYIOTBHCS BIAMOBIZHO 10 3aKOHY YKpaiHu
«IIpo cymoycTpiit i cTatyc Cy1iBy», K 10 HAHHATUX MPAIliBHUKIB IEPKABOIO.

IIponenypa npuTArHeHHs CyAli 10 3a3HAYEHOTO BHJY BiJIIOBiAaJIb-
HOCTI BHUIJISIJIA€ TaK:

1) ocoba (ocobucTo abo uepes3 MpeaCTaBHUKIB) 3BepracThes 10 BPII
31 CKapror Ha BUMHEHHS CYJUICI0 TUCHHUILIIHAPHOTO MPOCTYIKY 3a BCTAHOB-
JICHOIO (POPMOIO;

2) mucnuintinapaa mamata BPIT momepeqHbo OIHIOE CKapry Ta BH-
pillly€e MUTaHHS I0JI0 BiKPUTTS TUCHHUILTIHAPHOTO MPOBAIKCHHS;

3) nucimrnrinapaa namata BPIT posmisgae crnpaBy Ha BiIKpHTOMY
3aciZlaHHi 13 3ampoIIeHHSIM CKap)KHHKa Ta CYJUIi, IOJ0 SKOTO PO3TJISIAEThCS
Taka CIipaBa;

4) micns po3MNIAAy CIOpaBU JUCHMIUIIHAPHA IajaTa IPOCTOK Ollb-
LIICTIO TOJIOCIB MPpUKMAE PillIeHHS PO NPUTITHEHHS CyAJl A0 JUCUUILTIHAPHOT
BiJIOBITAILHOCTI.

SIkmio sk OpaTd BHI KPHUMIiHAIbHOI BiAIOBIZAIBHOCTI CYIUIiB, TO L€
nutauds € gemio cripauM. Jo 2020 p. crarreo 375 KpuMiHAIBHOIO KOZEKCY
VYkpainu Oyno mepeadadeHo BiAMOBIMATIBHICTh CY/Il 32 IOCTAHOBJICHHS 3aBiJIOMO
HENPaBOCYTHOTO BUPOKY, PillICHHS, YXBaiu ab0 MOCTaHOBH. AJie % 3a BeCh 4ac
ICHYBaHHS Ili€l CTATTi Tak 1 He OyJI0 BCTAHOBJIEHO YITKMX KPHTEPIIB TOTO, IO
caMe MO)KHA BBaXKaTH HEMPaBOCYIHUM piireHHsM. Tomy, B uepBHi 2020 p.
Koncruryuiitamii Cyzn YKpalHu yXBajIMB pILIEHHS, B IKOMY IO CTaTTIO OYyJI0 BH-
3HAHO HEKOHCTUTYIIIMHOIO, 3aBASKH YOMY THCK Ha CyIIiB CYTTEBO OYJI0 3MCHILICHO.

OTe, MPAaKTHKA 3HAE JOCUTH MaJIO BUMAAKIB IPUTATHEHHS CYAIIB 0
KPUMiHAJIBHOI BiANIOBINANBHOCTI, TOMY MOXHA 3pOOUTH BUCHOBOK, IO €JHHUM
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JIIOYMM MEXaHi3MOM IPUTATHEHHS CYJi J0 BiAMOBIAaJbHOCTI Ha CHOTOIHI €
MOJaHHsI CKaprd 1m0 BwWImoi paan mpaBoCyyis, ajle X 9 JOCTaTHBO IBOTO —
MOKasKe JIMIIE Yac.
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'AIIOHOB OJIEKCAH/IP OJIEKCAH/IPOBIY,
acmipaHT Kadeapu Teopii Ta ictopii npasa JIBH3
«KuiBchbKMi HaI[iOHANBHII €KOHOMIYHNH yHiBepcuTeT iMeHi Banima I'erbmanay

MOHSTTS NPUHLMUIIIB
AJIMIHICTPATUBHO-IIPABOBUX IHOCJIVT,
IO HATAIOTBCSI JIEP2KABHOIO MITPAILIIITHOIO
CJIYKBOIO YKPATHI

JisnbpHICT OpradiB myOaiYHOI afgMiHICTpallil HanpaBieHa Ha 3a0e3re-
YEHHS TIpaB, CBOOO Ta IHTEPECIB JIOAWHM 1 TPOMAASHUHA B YKpaiHH, SIKi BH-
3Ha4yeHi B mepiny uepry, B Koncruryiii YkpaiHu Ta IHIINX 3aKOHOJaBYHX
akTax. Pe3yJlbTaTHBHICTh BHKOHAHHS B3STUX Ha cebc 00O0B’sA3KiB MyOIiuHOI
aJIMIHICTpaIlii 3aJIe)KUTh BiJ] YITKOCTI BCTAHOBJICHUX OCHOBHUX 3aKOHOMIPHOCTEH
IXHBOT MiSTIBHOCTI, CTaBJICHHS KOYKHOTO IMyOIYHOrO CIy»KOOBIIS 1O BUKOHYBa-
HMX HAM (QYHKINH Ta 3aBJaHb K [IPEACTAaBHUKIB BIIaJH, a TAKOX YCBIZOMIICHHS
HEOOXITHOCTI YITKOrO Ta HEYXHJIHLHOIO BHMKOHAHHS IOKIAICHHX OOOB’SI3KIB.
HepxaBHa mirpariiiina ciay»0a Ykpainu, Oyayun cy0’€KTOM HajgaBadeM ajMiHi-
CTPAaTUBHUX MOCIAYT B cdepi Mirpailii, rpoMaJssHCTBA Ta peecTpallii (Gi3uIHUX
0ci0, ODKEHIIB Ta IHIIMX BH3HAYEHHX 3aKOHOMABCTBOM KAaTEropiii MIrpaHTiB,
3IIHCHIOE CEPBICHY MiSIBHICTb, sIKA IPYHTYETHCS HAa OCHOBOIOJIOXKHHUX 3acaiax,
BHM3HAYCHUX 3aKOHOJaBCTBOM YKpainu. Hapasi GinbIl feTaiabHO pO3TISTHEMO IIi
MIPUHIUIIN Ta IPOAHANIZYEMO X JII€BICTB.

B Teopii mpaBa MPUHIMIIA € PE3yJIbTaTOM OCMHCIICHHS 3aKOHOMip-
HOCTEH PO3BUTKY CYCIIJIBCTBA B IJIOMY, BTUIEHHS HOro JEMOKPATHYHOI Ta
TYMaHICTHYHOI TPAIMIIii, € CTPHIKHEM OYIb-SIKUX CYCIIUIbHUX BIIHOCHH, SKHIA
BimoOpakae HaMOIIBII icTOTHI 1X 03Hakw [1, c. 220-221].
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JI. C. SIBn4 BH3HAYMB MPUHIUIN SK BUXIJHI, BIIIMpaBHI TCOPSTHUYHI
ITOJI0KEHHS TOTO YM 1HIIIOTO BHIY JIOJACHKOI MisSUTBHOCTI, SIKI CIIyKaTh BasKJId-
BUM OPraHi3yIOUUM 1 HANpaBJISIOYAM MOYATKOM, IO 3a0e3redye TOCSITHEHHS
BU3HaueHuX Iiiei [2, c¢. 60]. He MokHa He IMOTOAMTHCS 3 JTYMKOIO HAyKOBILI,
OJIHAK, JOTOBHHMMO, IO OIJIBIIOr0 YTOYHEHHS Ta Pi3HOMAHITTSA NPUHIMINA Ha-
OyBalOTh B KOHKPETHOMY HAaIPsMKY IisJIbHOCTI. T0oOTO, 3alIpOIOHOBAaHE aBTO-
POM BHM3HAYEHHS € 3arallbHUM Ta CTOCYETHCS OYIb-sIKO0l chepH JIFOACHKOI Tisb-
HOCTIi, TOJMI AK JaHi MPWHIMIN MOBHHHI OyTH JOTOBHEHI CHEIiaJbHUMH, SKi
BM3HAYAIOTHCS 3aJI€3KHO BiJl CYCIIIBHUX BiJHOCHH, SIKI BOHH YPET'YIbOBYIOTb.

V HaykoBiif miTeparypi HaBOASTHCS HACTYMHI AediHIIil ITOHSTTS
MPUHIUIMY»: 3arajibHi BUMOTH O CYCIUIBHHUX BIHOCHH 1 IX y4YacHHKIB, a
TaKOXK SIK BMXIJHI KepiBHI 3acaad, BiANpaBHI YCTaHOBIEHHS, [0 BHPAXKAIOTH
CYTHICTH TIpaBa 1 BHIUIMBAIOTH 3 ifiel CIpaBeIIMBOCTI W CBOOOIM, a TaKOX
BHU3HAYAIOTh 3arajibHy CHPSIMOBAHICTh 1 HAWICTOTHINII PHUCH JiI0Y0i MPaBOBOI
cucreMu [3]; OCHOBHI, BHXIiIHI ITOJIOXKEHHS TEOpii, BUSHHs, TOIIO, KEPIBHI if€l,
OCHOBHI TIpaBWa MisNIbHOCTI; BHYTPIIIHI TEPEKOHAHHS, MOTJIIAH, IO O3Ha-
Yal0Th HOPMU NOBEAIHKH [4, ¢. 30]; BUXiIHI HOPMH, IIPAaBHJIA i 3aKOHOMIPHOCTI,
1[0 BUTIKAIOTH 13 CYTHOCTI Ta PiBHS PO3BUTKY CYCIIIBCTBA, a TAKOX HOro IMpo-
IYKTUBHHUX CHJI, JOTPUMAHHS SIKHX CIIPHUS€ JTOCATHEHHIO Lijiel (yHKLIOHYBaHHS
Ta BHPIIIEHHIO IIOCTABICHMX 3aBIaHb |5, ¢. 9]; 6a30Bi ifel mpaBoBOi CHCTEMH Ta
X BTIJIEHHS B OyIb-AKill 3 (DOpPM y XapaKTEpHHUX IS IPABOBOI CUCTEMH KOMIIO-
HeHTax (y MPaBOCBiIOMOCTI, HOPMAaTHBHOMY KOMIIOHEHTI, IPU CTPYKTYPYBaHHI
Ta (PyHKIIOHYBaHHI OpraHizaliiHOro KOMIIOHEHTA IIPaBOBOI CUCTEMH, Y IIPABO-
TBOPUYOCTI Ta IMpaBopeaisarii/mpaBo3actocyBanfi). CyTh 1 MpU3HAYEHHS [IPABO-
BOTI'O MPUHIMIY — OTPUMATH aJCKBATHE BTIICHHS Y BIAMOBIOHHUX HOro creu-
(imi KOMIIOHEHTax IMPaBOBOi CHCTEMH y GopMi i B 00Cs3i, M0 JO3BONSIOTEH
JOCATTH MOr0 TI'paHWYHO MOBHOI 00'€KTHBI3allil y CYCHUIBHHX BiIHOCHHAX
(a oTKe, B KIHIIEBOMY PaxyHKY, 1 BU3HATH HOro 00'€eKTUBHICTB) [2].

TakuM YHHOM, B OCHOBY BCiX BH3HA4Y€HB IOKJIAJIE€HO PO3YMIHHS TOTO,
[0 MPHUHIUAIKA — II€ OCHOBA Ha SKIM MPOJOBKYE (hOPMYBATHCS ITOHANBIIHMA
PO3BHUTOK MEBHUX CYCHUIBHHX BiJHOCHH, IO CTAHOBHUTH OCHOBY BCiX CYCITIIb-
HUX IPOLECIB. 3 OMIsIAy Ha 3a3HadyeHe, BBAXKAEMO, IO IIiJ IPAaBOBUMH IIPHH-
LIMIIAMH CITiJI PO3YMITH OCHOBOITOJIOXHI 3aKOHOMIPHOCTI PO3BUTKY CYCIIILCTBA,
[0 BM3HAYAIOTHCS PIBHEM IIPABOBOI CBIZIOMOCTI Ta IMPaBOBOI KYJNBTYPH 1HIH-
BiZla Ta BM3HAY€HI B HOPMATHBHO-IIPABOBUX aKTaX, HOTPUMAHHS SKHX CIIPHSE
JIEMOKpATH3allil CYCITiIbCTBA Ta YITKOMY BUKOHAHHFO MIOCTABJICHUX IIJICH 1 3aBaHb.

IIpaBoBi npuHIMIK AiTIEHOCTI JlepskaBHOT MIrpamiiHoi CiTy:k0u YKpaiHu
NPy HaJaHHI aaMIiHICTPATHBHO-IIPABOBUX ITOCIYT € OJHIEIO 13 KIIOYOBUX BEK-
TOPHHUX O3HAaK, I[0 BU3HAYAIOTh HAIIPSIM PO3BMTKY Ta IIPABOBI 3acaau peasisarii
JIeP>KaBHOI MOJITHUKHU, MISUTBHOCTI AEPKABHUX OPraHiB Ta iX MOCAaJOBUX 1 CIYXK-
6oBux ocio, IIHAIIiB y Bu3HaueHii chepi myOaidHOr0 agMiHICTpyBaHHS Ta 3a-
JIOBOJIBHSIOTH Y HAHOLIBII IMOBHIM Mipi iHTEpecH 1 moTpedu 0ci0 3 IHBaAIIIHICTIO.

BpaxoByioun 3a3HadyeHe, IIPOIIOHYEMO HACTYIIHE BH3HAYCHHS MPUH-
yunie AOMIHICMPAMUGHO-NPABOBUX ROCAYe, 1O HaLalThC JlepkaBHOIO
MITpaLiiiHoOIO0 CIIY>K00I0 — I1€ OCHOBOIIOJIOXKHI T'OJIOBHI 3aKOHOMIPHOCTI Ta i€,
1[0 BU3HAYAIOTH MOPSIOK AiSIIbHOCTI, KOMYyHIKaIlii Ta TOCATHEHHSI TOCTABICHUX
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el 1010 3aJ0BOJICHHS 1HTEPECIiB Ta MpaB Cy0’€KTiB 3BEpPHEHHS aJMiHICTpa-
THUBHHUX IIOCIIYT, SIKi BU3HAYEHI B HODMAaTUBHO-IIPABOBUX AKTaX.

Tak, My BBa)KaeMo, 1110, 3aJIEXKHO BiJl IOPUIUYHOI PErIaMEHTOBAHOCTI
RpUHYURU AOMIHICIPAMUBHO-NPABOSUX NOCTY2Z, IO HATAIOTHCS JleprkaBHOIO
MIrpaIiifHO CI1yK00F0 HOIIISIOTHCS HAa BCTAHOBJICHI:

— KoHctutyiiero Ykpainu (KOHCTHTYIIIHHI);

— 3aKOHaMHU YKpaiHW: a) IPUHIUMIN 1HCTUTYIIHI — BH3HAYAIOTH 3a-
rajabHi 3aKOHOMIPHOCTI PO3BUTKY IHCTUTYTY aJMiHICTPATHBHMX ITOCIYT Ta BCTa-
HOBITIOIOTE 000B’s130K JlepkaBHOi Mirpamiiinoi ciyx6m Ykpainm ta ITHAIIiB
HaJaBaTH aJMIHICTpaTHBHI MMOCITYTH;0) IPHHIMIINA CIICLiadbHI — BCTAHOBIIIOIOTH
OCHOBHI 3aKOHOMIPHOCTI JisUIBHOCTI YIIOBHOBa)KEHHMX CyO’€KTIB SIK ITOCAIOBHX
Ta ciry00BuX 0cib JepskaBHoi Mirpariiinoi ciayx6 Ykpainu, Tak i agMinicTpa-
TopiB IITHAIIiB mix yac HagaHHS aJMIiHICTPaTHBHUX ITOCIYT B cdepi Mirpariii,
rpoMajsgHCTBa 1 peectpaiii (i3MUYHMX 0cCi0, OLKEHIIB Ta IHIIMX BHU3HAYEHHX
3aKOHOJABCTBOM KaTeropiii MirpaHTiB, BUMOTHM J0 iX IpodecioHanizMy Ta
KBaJIi(hiKOBAHOCTI.
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T'ACUMOBA PO3A IOCHUD KU3U,

CTYJCHTKA HaBYAJIbHO-HAYKOBOT'0 iHCTUTYTY MpaBa Ta iHHOBALiiHOI OCBITH
JIHIITPONIETPOBCHKOTO AEPKABHOTO YHIBEPCUTETY BHyTpimgix CIIpas;
TTPUITYTEHb IMUTPO CEPI'TMOBNY,

pod. kadeapu 3arajlbHONPABOBUX JAUCIMILIIH
JIHIIPONIETPOBCHKOTO JIEPIKABHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPAB,
JI-p FOpUJL. HayK, IPod.

CTAHOBJIEHHS TA PO3BUTOK MITPALIAHOIO ITPABA
B YKPAIHI

Mirpariiiina moJgiTHKa PO3IJIAAAETECS B KOHTEKCTI MIKHAPOAHOI CHC-
TEMH, KOHTPOJIb HaJ MITpalli€ro IHTEPIPETYETRCS SIK CTPYKTYpHA IOTpeda, 1o
BHXOJHUThH 3 HEBIAMOBIAHOCTI MK BIIKPUTHMHU, IO XapaKTEPH3YIOTHCS II100aIb-
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HUM XapaKTepOM PUHKOBHMU CHJIAMH Ta 3aKPUTHMH, SIKI MalOTh TEPUTOPialbHI
MEXI1 JIepKaBHUMH OCBiTaMH. Mirpaiiisi HaceJIeHHs, Oy 1y4d 00yYMOBJIEHOIO €KO-
HOMIYHHMH, €KOJOTIYHUMH, BIHCHKOBO-TIOJITHYHMMH, JAecMOrpadidHuUMHA Ta
iHmuMu (hakTopamMu, HaJa€ CHALHUN BIUIMB Ha BCI CTOPOHM KHUTTEMIsUIBHOCTI
CycCIIbCTBa. BoHa cTae HEOAMIHHOIO CKIIAZOBOIO 6AaraTboX IPOCTOPOBUX 3MIiH,
IO BU3HAYAIOTh CYTHICTH TEPUTOPIAILHOI IACHTHYHOCTI COLIAJBLHUX TPYI Ta
(opMYIOTH HOBY KYJIBTYPY MHCIIEHHS, SKa 3aCHOBAHA Ha PI3HMX COLaIbHHUX
HOpMax, BKJIIOYAIOYM MPUHIMIIK Ta HOPMH MDKHApPOIHOrO mpaBa. 3 Ii€l mpH-
YUHM BHHHKAE BHIPABJaHa 3alliKaBJIEHICTh VCIX YYaCHHKIB MIKHAPOIHUX
BiJTHOCHH Y BUPOOJICHHI Ha BHYTPILUIHbOIEPKABHOMY Ta MIXKHApOJIHOMY piBHSIX
ONTHUMAJIBHOI CTpATETil yIpaBIiHHSI MIrpaliiHUMHU IPOIIECAMH.

Ha nymky ykpaircekoro mociigauka CymnpyHoBcbkoro A. L.: «wmirpa-
HifiHe mpaBo YKpaiHM — IIe CaMOCTiiiHa Tajdy3b HalllOHAJIBHOI MPaBOBOI CHC-
TEMH, IIiJI SIKOI0 HEOOXIJHO PO3YMITH HAyKOBO OOIpYHTOBaHHM, 00’€KTHBHO
ICHYIOUHH 3B 30K IHCTHUTYTIB 1 HOPM, II[0 CTAHOBJISITH €AMHY CAMOCTIMHY rany3b
mpaBa»y. BiH BHIiIs€ HACTYMHI MIrpamiiHO-TIPABOBI IHCTHTYTH: BHYTPIIIHI
(iHCTHUTYT iMMIrpartii, iHCTUTYT eMirpariii, iIHCTUTYT BHi31y 3a Mexi YKpainw,
IHCTATYT CBOOOIM IE€pecyBaHHS TEPUTOPIE0 YKpaiHM, IHCTHTYT ITOBEPHEHHS
pernpecoBaHux 0ci0, paHille AeMOPTOBAaHUX HAPOJIB TOIO) Ta 3MimaHi (iHCTH-
TYT BHAadvi ¢izuunux oci6) [1, c. 15].

IIutaHHs CTaHOBJIEHHS Ta PO3BUTKY MIrpalliiHOro mpaBa B YKpaiHi
3aBKId OyJI0 IIpeIMETOM JOCIiKeHb HayKoBmiB. I[ii mpoGieMaTuii IpHcBs-
Tiid cBoi mpami Taki BueHi: CynpyHoBckkuit A. I., yauuk P. M., Puma-
pesko FO. 1., T'ono6opoasko . B., Bacunenko I. K. ta iH.

Jliist Toro mo0 BHU3HAYMTH IIOJIOXKEHHS MIrpaliiHOro IpaBa y 3arajib-
HI cHUCTeMi MyOJIiYHMX HOPM MDKHApPOJHOTO IpaBa, HEOOXiTHO KOHKPETH-
3yBaTH NPEIMET, CYyO0'€KTH, Kepeia, NPUHIMIHN IIie€i chepn MiKHAPOMHO-
IIPaBOBOTO PETYJIIOBAHHS, 3MIHCHATH KOMIUIEKCHUI aHajli3 BiIITOBIIHMX MTPaBO-
BUX HOPM, CHCTEMAaTH3yBaTH KpUTepii e(heKTUBHOCTI MeXaHi3My 1X peaiizauii y
chopmoBaHiii koH(pIryparlii Mi>kKHaApOIHHX 3B'I3KIB Ta COLIAIbHUX B3aEMOJIIi.

Mirparniiini MpaBoOBiIHOCHHH, OYIyYH Pi3HOBHIOM IIPABOBHUX BiIHO-
CHH, 3a CBOECIO MPUPOIOI0 aHAJIOTIYHI A0 1HIIKX IMPABOBIIHOCHH 1 CKIAAAI0THCS
3 BJIACTUBHX iM elleMeHTiB: 1) cy0'eKTiB IpaBa — YYaCHUKIB CYCIIJIBHUX BiJHOCHH;
2) 00'exTiB mpaBa; 3) 3MicTy MPaBOBIIHOCHH — MpaB Ta 00OB'I3KIB iX YUYACHHUKIB.

Bomnoniroun cnerudikorw MpaBoBOro PEryJIlOBaHHS, MIrpalliiiHi mpaBo-
BiJHOCMHM MaroTh HH3KY OCOOJMBOCTEH, SIKi JO3BOJISIOTHL BiJIMEXKYBAaTH iXHIO
BIAMIHHICTE BiJ IHIIMX IpaBoBigHOCHH. OCOONMBICTIO MITpamifiHUX IpaBo-
BITHOCUH BHUCTYIIa€ 0COOIMBUI XapakTep Cy0'€KTiB MIrpaliifHOro mnpasa, Oyaydu
JIOJIATKOBHUM KPHMTEPIEM Taldy3€BOI0 BiJOKpEMIIEHHS MIrpaliifHUX IIPaBOBiIHO-
cul. [IpemMeT MpaBOBOIrO PEryiIOBaHHS € MEPIIOYEPrOBUM, aje HE E€IUHUM
(hakTOpOM, 1110 BH3HAYAE BIIJOKPEMJICHHS rajgy3ei nmpasa. TakuM 4HHOM, IIpeaMe-
TOM MDKHAPOJHOIO MIrpariiiHoro Impasa € IyOJidHO-IIPaBOBI BiJHOCHHH, SKi
CTOCYIOTBCS chepH 30BHILIHBOI Mirparlii HaceJIeHHs Ta 1l IPaBOBOIO PEryJIIOBAHHSL.

AHati3 MirpamiifHoro 3aKOHOZABCTBA ITOKa3ye, 0 HOro MEPEBa)KHO
CIPSIMOBAaHO Ha IMIIEpAaTHBHHI CIOCIO PEryIrOBaHHS CYCIUIBHHAX BiIHOCHH, 3
HUM IOB'A3aHUI caM MeXaHi3M IPaBOBOIO PEryJIOBAHHs MirpallifHUX BiIHO-
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cuH. BoxHouac, y HbOMY € He JIMIIIE IMIIEPATHUBHI, a i JUCIIO3UTHBHI €JIEMEHTH,
pi3Hi criocodu iHGoOpMaLiiiHOTO BILIMBY, 00JiK 0cOOMCTHX (30KpeMa MaifHOBHUX,
TPYJIOBUX) IHTEPECIB.

O0'exT MirpamiifHoro mpasa — Ii¢ MIrpamiiHi IpoIecyH Ta HOro THITO-
JIOTISL 3 FOPUOMYHO 3HAYMMMX IIJCTaB, 1 HAaBITh CHCTEMA IIPABOBMX HOPM, IO
peryntoe 3a3HayeHi mporecd. OO6'ekTamMu MirpauiiHUX NpPaBOBIJHOCHH BH-
CTYNaKOTh:

— B30 TpoMajifiH, iIHO3EMHUX TPOMAJISIH Ta 0Ci0 6e3 TpOMa/ISIHCTBA B
KpaiHy Ta IX BUI3[;

— BHOIp TpOMaJTHaMHU MicIisl iepeOyBaHHS Ta MICLS IPOKHBAHHS;

— TpyJOBa Ta MiANPUEMHUIIBKA ISUILHICTh IHO3EMHUX TPOMAJSH B
KpaiHi.

Hynuuk P. M. BKazye Ha CymepewIdMBY CHTYyaIlilo, IO CKJIajacs y
chepi MpaBOBOIO PEryIrOBaHHS MIrpalifiHuX BiHOCHH: «3 OZHOr0 OOKY, Ode-
BHIHO, IO Mirpaiis € OCOOJHMBOIO c(eporo IPaBOBOTO PEryJIIOBaHHA, a 3
IHIIIOTO — B If0 chepy 9acTO BTPYYAETHCSA IHIIUN acCIeKT, KM He Ma€ 10
Mirpaiii mpsIMOro BiJHOIIEHHS; TaK, Mirpaifisi € 0araTOIUIAHOBUM SIBUIIEM CY-
CIIIJILHOTO JKHUTTA, IO MOEAHYE CKOHOMIYHMM, MOJNITHYHUN, €THIYHHUH, KYJb-
TYPHHH Ta IHII aCIIEKTH, TOMY B YMOBaX HEBH3HAYEHOCTI IIPEIMETA IIPABOBOTO
PEryJItOBaHHs MOXXYTh BHHHUKATH TEHJACHIII A0 3MINIyBaHHS LHUX acIleKTIB y
cdepi mpasay [2, c. 20].

Bignosigao mo 1. 3 Tlomoxkenus mpo Jep:kaBHy Mirpamiiiay ciyx0y
Vxpainu, Ha Hel MOKIazeH] 1Ba TaKi OCHOBHI 3aBIaHHs, K «peai3alis JIepKaB-
HOI TOJITHKH y cdepax Mmirpamii (iMMirpaiii Ta emirpaitii), y T.4. TIpOTHIIl
HeJeraibHid (He3aKOHHIN) Mirpailii, rpoMasiHCTBa, peecTpaii Gi3udHuX 0cio,
OKEHIIIB Ta IHIINX BU3HAYEHHMX 3aKOHOJABCTBOM KATErOPiii MIrPaHTIB; BHECEHHS
Ha posrax MidicTpa BHYTPIIIHIX CIIpaB MPOIO3HINHM om0 3abe3nedeHHs
(hopmyBaHHs JepkaBHOT MONITHKK y chepax mirpanii (iMmirpauii Ta emirparii),
y T.4. IPOTHIT HeJleranbHii (He3aKoHHi#) Mirpaitii, rpoMaasHcTBay [3].

Omxe, nporec (HopMyBaHHS MIrpamifHOro mpaBa Ma€ 00'€KTHBHHI
XapakTep, OCKIJIBKH BiJoOpa)kae K pealbHO CKJIAJaloThCs CYCHIIbHI BigHO-
CcHHA. Y IOCKOHAJEHHS 3aKOHOAaBYOr0 PETYIIOBAHHSA y cepi mirpamii Mae Wru
IUISIXOM YCYHEHHSI KOJI31{ MpaBOBHX HOPM, NPOTaJWH IPaBOBOIO PETYIIIO-
BaHHS, HAJIHIIKY HOPM, [0 BUKJIMKAIOTH MPOTUPIYYS MK HOPMATHBHHUMU
MIPaBOBHUMH aKTaMH Pi3HUX PiBHIB.
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TOJIJBILBKUI KASUMUP AJTAMOBHUY,

cT. BUKJIaga4 kadenpu npasa XMeIbHUIBKOTO HALIOHATEHOTO YHIBEPCHTETY

MEXAHI3M BCTAHOBJIEHHA OCYTHOCTITA HEOCYJHOCTI
B PO3PI3I KIIETITOMAHII

OCyIHICTb € OJHI€IO i3 3arabHUX O3HAK Cy0’€KTa 3II0YHHY, FOPHIUY-
HOIO ITICTABOI0 BMHHU Ta KPMMIiHAIBHOI BigmoBigansHOCTI. Buxoasun 3 nmepen-
bauenux cr.19 Kpuminanenoro xoxaekcy (KK) Ykpainu kpurepiis, BinoBiTHUN
cTaH 0co0H XapaKTEpU3YEThCS 3JaTHICTIO YCBIIOMIIIOBATH 3HAYEHHS CBOIX il
i kepyBatn HuMH. HeocymHa ocoOa mo30aBiieHa Takol 3JaTHOCTI YHACIHIIOK
XPOHIYHOT'O TICHXIYHOTO 3aXBOPIOBAHHS, THMYACOBOTO PO3JIAAy MCUXIYHOT JTisTh-
HOCTi, HeZOyMcTBa abo0 iHIIOrO0 XBOpoOamBoro crany mncuxiku. Ocoba, M0
BUMHHJIA CYCIIIHPHO HeOE3NeyHe isSHHA Yy CTaHi HEOCYIHOCTI, HE IMiIsarae
KPUMIiHAJBHIA BiAMOBINAILHOCTI, & MOXe OyTH TMiJJaHa 3a pIlICHHSIM CyIy
MIPUMYCOBHM 33X0/1aM MEJHYHOTO XapaKTepy.

JocnipkeHHsT KISNTOMaHil 3 TOYKU 30py KPUTEPiiB OCYIHOCTI Ta He-
OCYIHOCTI € HaJA3BUYaiHO BAXKIIMBUM 3a/1jIs HAJIEKHOIO M IIOBHOI[IHHOIO 3a0e3-
TICUCHHS 3aBJaHHs KPUMIHAJIBHOIO MPOBAHKEHHS, sKe, 3rijHo cT.2 KpuMmiHambHO-
npouecyansHoro konekcy(KIIK) Vkpainu, mossrae, 30kpema, B TOMy, LI0OO
KOXKHHM, XTO BYMHHB KPHMIHAJIbHE IPABOIOPYILICHHS, OYB MNPUTATHYTHH 10
BiJIIOBINJIBHOCTI B Mipy CBO€i BHHH, OJCH HEBHHYBaTHH He OyB OOBHHYBa-
yeHWi ab0 3acyKEHMH, jKomHa ocoba He Oyia mimgaHa HeoOIPYHTOBaHOMY
MPOIECYATLHOMY IIPUMYCY 1 00 0 KOKHOTI0 YYaCHHKa KPMMIiHAJIBHOTO IIPO-
BaJDKCHHsT OyJia 3acTOCOBaHA HAJIeXHA MpaBoBa TMpoleaypa. ToMy MeToro
HAIIIOTO JIOCI/HKEHHS € BU3HAUCHHS BIUIMBY KJICMITOMAHIi SK MCHUXIYHOTO PO3-
JIaly Ha BU3HAHHS 0COOM HEOCYIHOIO Y pa3i BUNHEHHS KPAJliKKH.

OcynHicTh € 000B’S3KOBOIO IIEPEIYMOBOIO BilOOpakKeHHS YMHCHOI
(hopMHU BHHH Y BUMHEHHI KpUMiHaILHOTO mpasomnopyienns. Came taka dpopMa
BHHH Tiepen0dadae NpaBuibHe BiOOPaXCHHS Y CBITOMOCTI Cy0’€KTa K (hakTH4-
HUX, TaK 1 IOPUAWYHMX O3HAK 35I0unHy. BepxoBumii Cyx B IIOCTaHOBI Bij
26 ygepsusa 2019 poky mpu posrisiai cupasd Ne 202/5997/17 moa0 NPUTATHECHHS
0co0H, KA CTpaXkKAae Ha MCUXIUYHUN po3/aj, 10 KpUMIHAIBHOI BIAMOBIOAIBHOCTL
3a BUMHEHHS KPaJi>KK{ 3MICTOBHO JOCIIIIMB ITMTAHHS YMHUCITY SIK (hopmu BuuH [1].

Buxoasuu 3 monoxkens ct. cr. 23, 24 KK Vkpainu, yMucen € ogiero 3
(hopM BHHH, sIKa BKJIIOYAE B ceO€ IHTEIEKTYaIbHY Ta BOJbOBY O3HAKHU: YCBIIOM-
JICHHS XapaKTepy CBOTO IiSHHSI, Mepe0adeHHs] HOro HACTIAKIB Ta OaKaHHS 4K
CBiJIOME JIOMTyCKaHH TX HACTaHHSI.

YCBIOMIICHHS O3HA4Ya€ PO3YMIHHS HE JHIIE (HaKTUYHHX OOCTaBHUH
BUMHEHOTO TiSTHHSA, SKi CTOCYIOThCSA 00’€KTa, ImpeaMeTa, 00’ €KTUBHOI CTOPOHH
CKJIaJy KOHKPETHOTO 3JI0OYMHY, a 1 HOr0 HEraTUBHOI'O COIL[IaIbHOTO 3HAYCHHS Y
BHI cycminpHOI HeOe3nekd. 30KpeMa, IIPH BUMHEHHI KpaXiXKA BUHHHHA YCBi-
JOMJTIOE, 10 BiH MOPYIIYE MPaBO BIACHOCTI, TAEMHO BHKpAIa€ UyKe MalHO
i THM CaMHUM 3aBJIa€ MOTEPITIIIOMY MaiHOBOI IIIKOTH.

IlepenbaveHHs € aaeKBaTHUM PO3YMOBHM YSBICHHSIM 0COOH PO He-
MHHYYICTh YM MOIJIMBICTh KOHKPETHHX PE3yJIbTaTiB CBOET il (0e3aisTbHOCTI).
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BaxkaHHs1 ToyiArae y MparHeHHi JOCATTH YiTKO BHM3HAYEHOI METH 1 CIpsSMO-
BaAHOCTI BOJII HA 1i JOCATHCHHS.

MoTuB 3104HHY — II€ YCBiZOMIIeHE 0CO00I0 BHYTPIIIHE CIIOHYKAHHS,
SK€ BUKJIMKAE HAMIp JiSTH IEBHUM YMHOM. METy CTaHOBUTH KOHKPETHO cop-
MYyJIbOBaHE YSBJICHHS MMPO Oa)kKaHUil HACIIIOK CBOTO JiSIHHS Ta CHPSAMOBAHICTb
Ha HOro JOCATHEHHS B 00paHMii crociO.

MOTHBOBAHICTH Ta IJIECIPAMOBAHICTE € O3HAKAMH YCBIIOMIIEHOI BOJILO-
BOI JISUTBHOCTI JroauHU. IIpOsSB TakKuX O3HAK € HEMOKIMBUM Yy pa3i MOPYIIEHb
NCUXIYHUX (QYHKIH, 32 SKMX 0co0a He3JaTHA YCBIIOMIIIOBaTH XapakrTep i 3Ha-
YEHHS CBOIX [IsSHb Ta KEPyBaTH HUMHU.

Yu € kienroMadis caMe THM IOPYIIEHHSM IICHXIYHUX (DYHKINH, SKi
JAIOTH IIJCTaBH IS BCTAHOBJIEHHS HEOCYIHOCTI OCOOHM, sIKQ BUMHHIIA KPHMi-
HajpHe mpaBonopyiieHHs? CII0OBO «KJIENTOMAaHis» IMOXOAWTh BiX I'PEIBKOIO
KAémto, naTuHizoBanoro klepto — xpamy Ta rpeupbkoro Havid, JATHHI30BAHOIO
mania — 0e3yMCTBO, 3aXOIUIEHICTh, NPHUCTPACTh. KJENTOMaHM BUKPALAIOTh
TOBapH HE i3 KOPHMCIMBHX MOTHBIB 1 HE NparHyTh OJEpPKaTH MarepiaabHy
BHUT'OJy BiJ BHKpaJEHOro MaiHa. [ HuX Kpaai’kka moTpiOHa T 3a0BOJICHHS
CHJIBHOT'O IIOTATY, HaB’sA3IUBOro OaxkaHHs. Kilerrromanu He IIAHYIOTH Kpaji-
JKOK, JIIFOTh IMITYJILCHBHO, 32 MEPIIMM ITOKIMKOM, MICJIsi BUNHEHHS KPUMIHAJb-
HOTO MPABOIMOPYILICHHS HE 3aBXK/H MaM’SITAl0Th, 0 BiA0YI0C.

V Mixknapoauiii kiacudikamii XBopo0 KiienrroMatist abo K I1aTojIoriaHe
snomitictBo mae mupp «F63.2». Jas mocTaBieHHS BIiAIOBIAHOIO IiarHO3Y
HeOoOXiJIHa HAasABHICTh HACTYIIHMX KPHUTEPIiB: a) HemepeOOpHi IMITYyILCH, IO
MEPIOANYHO 3MYIIYIOTH KpPacTH, HaBiTh aOCOJIIOTHO HEMOTpiOHi, Oe3rmysi,
nemeBi apiOHHLI; O) BIQUyTTS HANPYTH, IO MEPEAyE BUMHEHHIO KPAJiKKH;
B) 3a/I0BOJICHHS 200 MOJIETIIECHHS i/l 9aC KPaIi’kKKH.

J1o OCHOBHHUX NMPUYNH BUHUKHEHHS KJIEIITOMAaHIl BiIHOCSTh:

— BIIXUJIEHHS BiJi HOPM CEKCyaJbHOI IOBEIIHKH (CEKCyallbHa IIpe-
Bepcis) — B TAKOMY BHIIAJIKY TIPOLIEC KPaTiKKK 301IBIIYE CEKCyanbHe 30YIKCHHS,

— 3yNUHEHHS Ha MEBHIM CTadii MCHXOCEKCYaJIbHOTO PO3BHUTKY OCO-
OMCTOCTI — KJIENTOMAaHIs I[OI0 THIIY ITOPIBHIOETHCS 13 HisIMH MalleHBKOI -
THHH, B SIKy HEBPOTUYHO PErPECYE JOPOCIIHIA,

— HEBPOTHYHI MOTpeOM NPHUBIACHUTH MeBHI peui — «S Bce 0mHO
Bi3bMY Te, IO TH MeHi He maem» [2, ¢.115].

Bceranosneno, 1mo iCTHMHHI KJIENITOMAaHH 3yCTPIYarOTBCS IY:KE PIIKO
[3, c. 119]. Knenromanito moTpiOHO BIAPI3HATH BiJ pELUIUBHUX KPaIdiKOK 310-
poBux moaei. Hepigko ocraHHi, 3BUHYBadYeHI y KpaJiKKax, MOCHIAIOTHCS Ha
HenepeOOpHUIA MOTAT 1 OE3KOHTPOJILHICTh YUNHEHNX HUMH Iil. 3a3BHyaii 11i BH-
CIIOBIIIOBAHHS MAIOTh 3aXMCHHI XapakTep i HOYEPIIHYTI 3 JITepaTypHHX JHKEPEIL.

V cynoBo-TicuxiaTpHuHIM HAyKOBiM JliTepaTypi 3a3HAYAETHCS, IO
OIIiHKA KJIEIITOMAHIi 3aJI€)KUTh Bil €KCIIEPTHOI OLIHKH 3arajbHOI0 ICHXIYHOI'O
crany xBoporo [3, c. 119]. IIpoBeneHHS €KCIIEPTU3H B KPUMIHAILHOMY IIPO-
Ba/PKEHHI € 000B’SI3KOBMM 3 METOI0 BHM3HAYEHHS IICHXIYHOI'O CTaHy IIiJ03pPro-
BaHOTI'O 33 HAsIBHOCTI BIJIOMOCTEH, SIKi BUKJIMKAIOTH CYMHIB IIIOA0 HOro OCYIHOCTI,
obMexenoi ocyaHocti. Taky Bumory wmictute cr. 242 KIIK Vkpainu [4].
IIpeaMeToM CyZOBOI ICHUXIaTPHYHOI €KCHEPTU3U € MCHUXIYHUN CTaH 0co0H y
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MEBHI IOPUINYHO 3HAYMMI IPOMIKKHK dacy. Ilcuxiupumii cran ocoOM y IEeBHI
FOPHINYHO 3HAYKMMI MPOMIXKKH Yacy BU3HAYAETHCS 3 METO HaJaHHS BiAMOBimi
Ha NUTaHHS, OCTaBJIEHI 0cO00I0 a00 OpraHoM, sika (SIKH) 3amyuua(B) eKcrepra,
abo CITiTYMM CYIIEI0 Y CYIOM, IO JOPYUYNB MMPOBEIACHHS eKCIIeEpTH3u [5].

BinHunpkuii  Micbkuii  cyn  BimHuMnpkoi  obmacTi  y  cmpasi
Ne 127/24138/17 mocaimKyroun BHCHOBOK CYJOBO-IICHXIaTPMYHOI €KCIIEPTH3H
BCTAHOBMB, IO B MEPIOJ 4Yacy, IO SIKOTO BITHOCHUTHCSA IHKpUMIHOBaHE 0OCOOI
JISHHS, HA XPOHIYHE AYIIEBHE 3aXBOPIOBAHHS HE CTPAXIaB, aje IepeOyBaB y
CTaHI TMMYacOBOI'O0 XBOPOOJHUBOIO PO3JIaLy IICHXIYHOI MISUTBHOCTI Ta HE Mir
YCBIZJOMJTIOBATH CBOI i Ta kepyBatu HUMHU. B yxBaui Bix 24 ciunst 2018 poky y
3a3HAYEHIN CIIpaBi Cy/I 3a3Hadae, IO 3riJHO BUCHOBKY CYIOBO-ICHXIATPHYHOIO
excriepta Big Ne 95 Bin 04.09.2017 p. BOavaetncs, B Tenepimuid yac OCOBA 1
Ha XpOHIYHE JIyIIeBHE 3aXBOPIOBAHHS HE CTpaXKaae, mepeOyBae mo3a Oyab-sKuM
THMYaCOBUM XBOPOOJIMBHMM PpO3JIAAOM IICHXIYHOI IiSIBHOCTI, € 0c00010 i3
JIACOIIaIFHUM PO3JIaJJOM OCOOMCTOCTI, YCKIAJHCHUM BXXHBAaHHIM KaHa010i1iB
Ta am(eraminy, 3 po3agaMu MOTATIB Y BUTJISI KienToMawii [6].

Amnaitiz €IUHOTO PEECTPY CYAOBHX PIIIEHD A€ MiACTaBH BBAKATH, 1[0
3 MOMEHTY HOT0 3ampoBaJKCHHs B YKpaiHi iCHy€ Mi3epHa KUTbKICTh BUIAJKIB
BCTAHOBJIEHHS HEOCYIHOCTI OCOOHM, $SKa BUYMHHIIA KPAAiKKy BHACIIIOK 3a-
XBOPIOBAHHS Ha KjaenTomadiro. e MoxHa OB’ 13yBaTH 13 THM, 1110, K CBIIYHTH
aHaJli3 HAayKOBOI JIITEPATYpH, 3aXBOPIOBAHHS Ha KJIEINTOMAHIIO € PIAKICHUM.
AJsie, TaKoX, 1€ MOJKE CBIIYMTH IIPO HEIMOBHOTY 3’sSCYyBaHHS Ta JOCIIIKEHHS
yCiX OOCTaBMH KPHUMIHAJBLHOTO MPOBA/KEHHSA. A caMe, MOXKYTh MaTH MiCIie
BMIIAJKM, KOIIM CYJOBa IICHXiaTpUYHA EKCIEPTH3a B KPHUMIHAJIBHOMY IIPO-
Ba/[DKCHHI HE IpU3HAYalach i HE MPOBOAMIACH. Pa3oM 3 THM, BaXKIIMBUM B
KPMMIHAJIBHOMY IIPOBAKEHHI € BCTAHOBJICHHS OOCTaBUH >KUTTA OCOOM B
IJIOMY Ta B IEPIOJ BUMHEHHS KPaIiKKH, SKi MOXKYTEH CIYTyBaTH «CHTHAIOM)
Ha HasBHICTh B 0COOM 3aXBOPIOBAHHS 1 MOTSATIB JI0 KJICNTOMAaHIi Ta MOPOJIUTH
CYMHIB II[0JI0 OCYTHOCTi 0COOH.
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JABUOBA €JIM3ABETA OJIEKCAH/IPIBHA,

CTY/ICHTKA HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IIPaBa Ta iHHOBAI[IHOI OCBITH
JIHIIIPOIIETPOBCHKOTO ICPIKABHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB;
IJIbKOB BACWJIb BACUJIbOBUY,

npo¢. kadenpu 3araJbHONPABOBHUX AUCLMILTIH

JIHIITPONIETPOBCHKOTO AECPKABHOTO YHIBEPCUTETY BHYTPIIIHIX CIIpaB,

II-p IOpU. HayK, Ipod.

ICTOPIA PO3BUTKY HAYKH AAMIHICTPATUBHOI'O ITPABA

Icropis agMiHicTpaTHBHOIO MpaBa 0e3MocepeHbO BIIMBAE Ha MPOLIEC
pedopMyBaHHS aIMIiHICTPATHBHOTO TpaBa SIK 3arajipHOi ramysi mpasa. Lleit
(baKT IpyHTYETHCS Ha YCBIIOMIICHHI HOBOI POJIi JEPXKaBW IO BiJAHOIICHHIO JO
CBOIX TpOMaJisiH — HEe KepyBarH, a ciyxutu iM. Koncruryuist Ykpainu (cr. 3)
nporoyiomye: «[IpaBa i cBoOOIM JNIOMUHM Ta X rapaHTii BHU3HA4YalOTh 3MiCT
1 HanpsiM JisIbHOCTI JeprkaBu. JlepikaBa BiANOBiZalbHA Iepel HapoJoM 3a
CBOIO [TISUTBHICTB. Y TBEP/IXKCHHS 1 3aXHCT MpaB i CBOOO JIIOAMHU € OCHOBHHMHU.
000B's3KM nepxaBm» [1].

Haii6inpm Baromuit BKIag y pO3KpUTTS ICTOPHKO-IIPABOBUX aCHEKTIB
Teopii BITUM3HAHOIO aJMiHiCTpaTMBHOro mnpasa BHecau: A.B. ABep’sHOB,
O. ®. Angpiiiko, O. M. bannypka, A. 1. Bepnau, 1O. I1. butsk, A. C. Bacuibes,
B. M. Tapamyk, €. /1. Hoxain, P. A. Kanroxnuii, JI. B. Kosans, T. O. Konomoers,
B. K. Konmnakos, T. M. Kpasiiora, €. b. Ky6ko, O. B. Ky3emenko, 1. M. JIyk’siHels,
H. I1. Martoxina, H. P. Hmwxkuuk, A. O. CeniBanos, B. 1. Onedip, B. M. ITnimkis,
I'. O. [lonomapenko, IO. I. Pumapenko, O. Il. Ps6uenko, M. M. Tumenko,
O. I. Xaputonosa, B. K. Illkapyna Ta iH.

BigomocTi npo 3apo/KeHHs aAMiHICTPATHBHOTO NpaBa B aHTUYHOMY
CBITI CTBEPKYIOTECS B TAKUX 3aKOHOJABUMX CTAPOKUTHOCTSX SIK 3aKOHH MaHy,
Konexc Xammypami, Je po3TallOBYBaIHUCs HOPMHU, SIKi PETyJIOIOTh yIpPaBiiH-
cbKi BimHOcuHU. ["ostoBHe Micue 3aiimae 3akoH XII Tabnuirk, B SIKOMY MIiCTATBHCS
HOPMH TPUBATHOTO Ta MyOJIYHOTO MpaBa, IO JisUTH HA TEPUTOPIi YKPaiHCHKUX
3emensb. Ilepiri HaykoBi npari npo AepaBHe ynpasiiHHs 3’sBuiucsa B X VI cr.,
Konu Oynu BCTaHOBJICHI aOCOJrOTHI MoHapxii. I]i TBOpH MarTh GOTOCIOBCHKE
3HAQUEHHS 1 JAIOTh MOpagd MPaBHUTEISIM LIOAO TOTO, SIK KEpyBaTH KpPaiHOIO.
Meroro ypsgy B L0 emnoxy Oylo OTpUMaTH sIKoMora Oinblie Ipoluei s
npaBuTeNsA-MoHapxa. Bonn obilimanu 1i mocaau po mouatky XVIII ctr. Bryt-
pimHs Hayka (HampsiM po3BUTKY HiMelbkoi ekoHoMi4dHOI gymku X VII-XVIII crt.,
1o niepeye OypiKyasHiil OJITHYHIN €KOHOMIT), — I1€ CYKYIHICTh aJIMiHICTPaTUBHO-
€KOHOMIYHHMX 3HAaHb NPO BHYTPIIIHE TOCHOAAPCTBO. ToMmy I MOAAIBLIOTO
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(bopMyBaHHSI CaMOCTIHOTO aAMIHICTPATUBHOIO IIpaBa Jy)KE BAXIUBHM CTa€e
PO3IiIeHHS MONINEHCHKOTO Ta CyIOBOrO IpaBa. ['OJOBHMMH NpeICTaBHH-
KaMH nouinelcskoi Hayku Toro vacy Oymu H. Jemamap, L. I'.T. ¢pon IOcti
(1717-1771 pp.) i U. dou 3ommeHbebC. 3aMiCTH TOTO, 06 BUBYATH IPABO UK
MEHEIKMEHT, IIi BUCHI CTBOPMIIM CYKYITHICTh TEOPETUYHUX 3HAHb, SKi BHU3HA-
4aloTh ImacTs. 3acHoBaHa JenamapoMm y @panuii Ta FOctycom y HimeuuuHi,
moJTirielichbka HayKa € TEeOpier mpaBa Ta aJMIHICTpaTuBHOI momituku. Hampu-
kinii XVIII — mowarky XIX crt. nosmineiicbka HayKa MPOJIOBKY€E PO3BUBATHCS.
IMonanpmuil po3BUTOK MOMILEHCHKOI HAYKH MOB'SI3aHUN 3 NPALIMU BYEHHX, 110
PO3pOOIISIOTH MOMTiNEHChKyY AepxkaBy [2, ¢. 35-38].

B Vkpaini Hayka BUKIaganacs B yHiBepcureTi 3 1835 poky i mama
Ha3BY «3aKOHH JEPXKABHOTO OJIaroycTpor Ta OJarouMHCTBAy, a Mi3HIlIe, 3TiIHO
31 CTaTyTOM YHIBepCHTETIB, y 1863 p. oTpuMaina Ha3By MOJILEHCHKOTO TpaBa.
IoTpoxy MONITHYHWI XapakTep HAyKH Bill MOJINEWCHKOTO IpaBa €BOJIOIIIO-
HyBaB Ha lopuanunuil. Tomy mnepma nonoBuHa XIX cT. cTana MPOMIXHUM
IHTepBaJIOM VISl HAyKH HOJMILEHChKOro mnpasa. SIKIo nosineicbke npaBo pery-
JIFOE CYCHUIBHI BITHOCHHH 32 JIOTIOMOT'OI0 MPSIMOTO MPHMYCY, TO MOsIBa aaMiHi-
CTPaTHBHOIO MNpaBa II0B’s3aHa 3 NMPHHIMIIOBO 1HIIUM IiJXOJOM — BH3HAHHIM
BEPXOBCHCTBA IIPaB JIIOAUHU 1 IPOMaJsHIHA, a TAKOXX BCPXOBCHCTBA IIPaBa,
BUpOOJICHOro B Iepion Oypxkya3Hoi peBouiomii. AAMiIHICTpaTHBHE NpaBo 3
CaMoro MoYaTKy — Ie PaBO KOHTPOJIIOBATH aMIHICTPAIlil0, 3aXHIAI0YH TIpaBa
TPOMAJISIH BiJl CBaBiJUIs BUKOHABYOI Biaau [3].

Jpyra nonoBuna XIX cT. XapakTepu3yeTbCsl aKTHMBHOIO PO3POOKOIO
aJIMIHICTPaTHBHOIO NpaBa, K HIMELILKOT0 TaK 1 IHIIMX JiepxkaB. 30kpema, ['eopr
Metiep y cBoiii npami «Iliapy4HnK HIMEIBKOTO aJMiHICTPaTHBHOIO IpaBay, 10
OyB Bunanuii B 1883 p., roBOpuB Mpo TOYHI (HOPMYIIFOBAHHS aJMIHICTPATHBHO-
mpaBoBUX MOHATH. CaMe uepe3 HOro NOCSATHEHHS OyJ0 BCTAHOBIICHO BH3HA-
YEHHs] BHYTPIIIHLOIO YIPABIiHHS, Ta aAMiHICTPaTHBHOIO IIpaBa SIK CUCTEMH
IOPUINYHUX HOPM.

P0o3BHTOK aZMiHICTPaTUBHOTO NpaBa OyB MepepBaHMi IMICIsT PEBOJIO-
uii 1917 p. 3 HacTaHHSAM palsHCHKOI BIIAJIM MIOYNHAETHCSI HOBUHM €Tam B iCTOPIl
aaMiHicTpaTuBHOro mpasa. 3 1917 mo 1937 pik BoHO 3a3Haudayocs sk 3a00po-
HeHe, e 3 1922 mo 1928 pik aaMiHICTpaTUBHE NpaBa BPaxOBYBAJIOCS SK
neranbHe. Sk 3a3HaumB I1. I. CTyuku, mominelicbke MpaBO MOXJIMBE JHUINE B
OyprKya3HOMY CYCIIJIBCTBI, Jie € MOJIIEHChKI BIJTHOCHH Ta iCHYIOTh MPOTHPIvYs
MiX BIaaor0 1 HaceneHHsM. [Torerutinas y cdepl BIAHOIIEHHS N0 aJMiHIiCTpa-
TUBHOTO TpaBa modanocs micns 1937 p., konau Oyjia NMpUHAHSATA CTalliHChKA
xoHctutyliss CPCP, B sIKiif MiCTUIMCS IOJIOAKEHHS. CTOCOBHO OPraHIB yIIPaBIIiHHS
Ta OCHOBH aJIMiHICTPATHBHOTO CTarycy ocoOu. [IoBHE BiJHOBIICHHS aaMiHi-
CTpaTUBHOTO IpaBa BinOynocs y 1939 p. 3a gonomororo A. . BummHcbkoro.
[4, c.34-35]. HoBuii, TpeTiii eram, moyuHaeTbes 3 rpyans 1991 p., aamini-
CTpaTHBHE IPaBO IMOYMHAE PO3BHBATUCS Ha (pakropi HesanexHux mmikin. Ha
TENEepilIHbOMY €Talli CTAaHOBJIEHHS aJAMIHICTPAaTUBHOIO IpaBa HEpUIETii CTO-
COBHO HOT0 CTPYKTYPH 1 3MICTY 1 J0CI 3aiuIaeThesi Hepupimenumu. 11106 6ymo
MO3UTUBHE BHpIlICHHS, TO TpeOa HOBI anMiHiCTpaTUBHI pe)opMH Ta HOBI pe-
(dbopMu aaMiHICTPAaTUBHOIO IIpaBa YKpaiHu.
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OTXe, B aJAMIiHICTPATHBHOMY 3aKOHOJABCTBI YKpaiHH pPiBEHb CTaB-
JICHHS IO IPaBOBOTO PETyIIOBAHHS aJMIHICTPaTHUBHOI JIsIIBHOCTI MPaBOBUMH
3ac00aMH CBiIYMTH NPO 3HAXOUKEHHS aJMIHICTPaTUBHOIO IpaBa i 3aKOHO-
JIABCTBA HA eTalli mepexoay BiJl MOJIIEHCHKOTO 10 aIMiHICTPATHBHOTO ITpaBa.
Etanu po3BHTKY aIMiHICTPaTHBHOTO INpaBa YKpaiHH IIOB’SI3aHiI 3 TaKTHKOIO
3MiH aJMiHICTPaTUBHOrO 3aKOHOAaBCTBAa. Ha mymxy po3poOHukiB Konnemmii
aZMiHICTpaTUBHOI peOPMH, KOCKINBKU 3IiHCHUTH KonudiKalito HOpM aaMiHi-
CTPaTHBHOTO 3aKOHOJABCTBA OJTHOYACHO i B OJHOMY aKTi 00 €KTHBHO HEMOX-
JIUBO, JOIJIBHO 3AICHUTH MOETaHy KOIU(iKalliio 3a OKpeMuMH chepaMu Ta
IHCTUTYyTaMH aJIMiHICTPaTHBHO-NIPABOBOIO PETYJIOBaHHS», ale HasBHa KoH-
LTS i3 3aK/1aJJCHIMH B Hel 3aBIlaHHAMU B YKpaiHi He peani3y€eThes.
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JEVMHEKO KOCTAHTUWH 1IJUJIIY,

CTYJICHT HaBUaJIbHO-HAYKOBOI'O IHCTHTYTY IIpaBa Ta iHHOBAIIHOI OCBITH
JIHITPONETPOBCHKOTO AEPKABHOTO VHiBeDCH"\F’CTV BHyTpimgix CIIPaB;
PUBAJIKIH AHAPIN OJIEKCIMOBHY,

J011. KadheIpH 3aralbHONPaBOBUX JHCIUILTIH

JIHITPONIETPOBCHKOTO AEPKABHOTO YHIBEPCUTETY BHYTPIILIHIX CIIPaB,
KaHJ. FOpUJ. HayK, JOIL.

BCTAHOBJIEHHS ITPABA
HA BE3OILUTATHY ITIPABHUYY JOIIOMOI'Y

Be3komrToBHa mpaBoBa JIOMOMOTa € HEBIJ €MHOK YaCTUHOIO KOXKHOT
CYZOBOI CHCTEMH, SIK MDKHAPOJIHOI, TaK 1 HarioHansHoi. HuHi nmpaBoBa mpormomMora
y KpUMIiHAJILHOMY IPOBaDKEHHI B YKpaiHi HafacThCsd Ha OCHOBI MDKHAPOIHO-
[IPAaBOBMX aKTIB Ta HOPM HAILIOHAJILHOTO 3aKOHOJABCTBA. MDK JeprKaBaMH-
yiieHamMu Pagu €Bpomny iCHYIOTh MPHUHIMIIOBI BiAMIHHOCTI B Mapajurmi, opra-
Hi3aIlii Ta yopaBiIiHHI cucTeMaMu mpaBoBoi gormomord. 11lo crocyersest cucrem-
HOI IapaJMrMu, TO B JAEIKHX KpaiHaX CIiIbHAa MeTa — 3a0e3[IeYUTH 3arajlbHHi
JOCTYI [0 IOPHAMYHMX IIOCIYr Ta IIPaBOCYIIS, TOAI SK B IHINMX KpaiHax
NpaBoBa JONOMOTra MOKE HaJaBaTUCS JIMIIE THM, XTO 1i HalO1IbIIe noTpedye.

BinpmricTs mporpaM JOMOMOTH JOCTYIHI IJI TPOMAZsSH BiAMOBIIHOT
kpaiamu, rpoMansgd €C Ta iHO3eMIIiB, AKi MPOXKHUBAIOTH y I KpaiHi JeraabHo
a0o HenerajgpHO. Y KpUMIHAJIBHOMY IPOBADKEHHI KOXEH, XTO HE Ma€ KOIUTIB
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JUTSL OIUIATH FOPUAMYHOL TOIIOMOTH, Ma€ IPpaBo Ha 6€30ILIaTHY JOIOMOTY, SKIIO
e HeoOXigHO B iHTepecax mpaBocyais. JlomoMora agBoKaTa MOXKE BKIIFOYATH
JIOCYI0BE€ KOHCYJIBTYBAaHHS Ta, 3a MOTPeOH, IPEACTABHULITBO B CY/i, OE3KOII-
TOBHO a00 3a po3yMHy miaty. diHaHcoBa OIliHKa IIEBHOIO MIpOIO IOB'sA3aHa 3
PIBHEM JOXOY HE3AJIEKHO BiJl JDKEPEI 1 HAIBHOCTI aKTUBIB. Y KPHUMiHAILHOMY
IIPOBAJKEHHI, SKIIO Ii103PIOBaHUI 3aapeIlTOBaHUM, (hiHaHCOBUI KpUTepill, Ik
NPaBUIIO, HE BUKOPUCTOBYETHCS

BeskomroBHa mmpaBoBa J0IOMOra Hajae 6araro mepeBar IUisi CUCTEMH
KPUMIHAJIBHOTO MPABOCYAA B LijoMy. Hane)xHUM YMHOM (QYHKIIIOHYIOYA CHC-
TemMa O€30IIaTHOI IMPaBOBOI JOIOMOTH, SK YacTHHA N00pe (YHKIIOHYHYOI
CHUCTEMH KPHUMIHAJIBHOIO IIPABOCY I, MOXE CKOPOTUTH TPUBAIICTh YTPUMAaHHS
MiJO3PIOBAHMX Yy BIAMUIKAX TMOMIMIT Ta CAIAYUX 130JATOpaxX, 3MEHIIUTH Kijlb-
KIiCTh YB’SI3HEHMX, 3aII00IrTH [IEPEIIOBHEHHIO B’ SI3HUIID 1 IIEBHOIO MIPOIO CIIPUATH
po6oti cymi. 20 rpymus 2012 p. I'enepansaa Acambaest Opranizanii O6’en-
Hanux Hamiit npuiinsia [TpyuHIUIN Ta peKOMEH A1 00 TOCTYIY J0 MPaBo-
BOI JOIIOMOTH B CHCTEMI KPUMIHAIILHOTO IPaBOCYIsl, SIKi BKIIFOYAIOTh IIPABHIIA
HaJaHHsA 0e30IIaTHOT MPaBOBOi JOMOMOTH. LI IPHHIUIIN 3aKIMKAIOTh IepPKaBU
BIIPOBAKYBATH Ta IMOCHIIFOBATU 3aXOIU I HaJdaHHSA ¢(PEKTHBHOI MPaBOBOI
JIOIIOMOTH y BChOMY cBiTi. IIpaBo Ha Ge30IIaTHy MPaBOBY JOIIOMOTY IIPIMO
BH3HAYAETHCA CT. 6 €BPOIEHCHKOT KOHBEHII MpO 3aXUCT MpaB JIIOAWHH Ta
cT. 14 Mi>kKHapoIHOrO MaKTy IIPO IPOMAISHCHKI Ta IOJITHYHI IIpaBa.

CBPOIIEHCEKUI Cy 3 TpaB JIOAWHA PO3POOMB JETalbHI IIpaBHiIa
1I0JI0 MPaBOBOi JOIOMOI'H, O0araro 3 skux cxBajieHi Komiterom OOH 3 mpas
mronuaA. [HII €BporeiichbKi Ta MiXKHAPOIHI OpraHy TaKOXX BCTAHOBHJIM IIPaBHIa
HaJaHHs 0e30IUTaTHOI MPaBOBOI JONMOMOTU. CBPOMEHCHKHI KOMITET i3 3armo0i-
ragas KaryBaHHsM Ta Iligkomirer OOH i3 3amo0iraHHst KaTyBaHHSIM HEOJIHO-
pa30BO HATOJIONIYBAIM Ha BAXKIMBOCTI 0€30IUIATHOI MPABOBOI JOIIOMOTH SIK
KJIFOYOBOI rapaHTil BiJ 3aIsKYBaHHS, 3JI0BKHBAHHS UM KaTyBaHb.

11i oprany BU3HAYMIIHM, [0 PU3WK 3AIAKYBaHHA Ta (DI3SHYHOTO HACHIIL-
CTBA HAHOLIBIIMI y MOMEHT Io30aBiieHHs Boii. II[00 3aXMCTUTH BPa3IMBHX
oci0, skl 1mepeOyBarOTh ITiJ] BapTOIO, KOKHA Jep)KaBa ITOBHHHA PO3POOUTH
BIZMOBIIHY CHUCTEMY OE3KOIITOBHOI ITPABOBOI JOMOMOI'H ISl THX, XTO HE MOXKE
IO3BOJUTH co01 matuTh 3a ajgBokara. Ocoba Mae mpaBo Ha Oe30IuIaTHYy
[IPaBOBY JOIIOMOI'Y 3a IBOX YMOB: IIO-IIEPILE, Taka 0co0a HE Ma€ JOCTATHBO
KOILUTIB JUIs OIUIATH IOCIYT aaBOKaTa (BH3HAYAETHCA TaK 3BAHHM «TECTOM
moTpedu»); mo-Apyre, Ui HaJaHHsA O€30IUIaTHOI IIPABOBOI TOITOMOI'M HEOOXiaH1
IHTEpecH MpaBOCyAas (BH3HAYAETHCS TAaK 3BAHHUM «IIEPEBIPKOIO 1m0 CyTi»). Lli
JIBI YMOBH BH3HAYaIOThCA y CT. 6 €BpONCHChKOI KOHBEHIII MPO 3aXHCT IIpaB
JIIOAMHM Ta B CT. 14 MiXXKHApOAHOrO MAKTy MPO TPOMAASHCHKI Ta MOJITHYHI
npaBa. SIKio ocoba He Ma€ AOCTATHHO KOIITIB IS OIJIATH IOCIYT BJIACHOIO
aJIBOKaTa, BOHA BiANOBIiAa€ mepIii yMoBI ¢T. 6 €BponeiicbKoi KOHBEHIIIT 3 ITpaB
moauan. Jlpyra ymoBa 31 cr. 6 €BpomeichKOi KOHBEHIII PO 3aXHCT IIPaB
JIFOMHHM Ta CT. 14 Mi>KHapOIHOTO MAaKTy MPO I'POMAISHCHKI Ta MOJITHYHI ITpaBa
CTOCYEThCA HaZaHHs 0€30IIaTHOT TPAaBOBOI JOMIOMOT'H, KOJIH I[OI'0 BUMAararTh
iHTepecu mpaBocyand. lle o3Hauae, mo OE3KOMITOBHA MPAaBOBa IOIOMOra He
rapaHTyeThCSl B KOXKHOMY BHMAJKy. Jlep)kaBa Mae MEBHY THYYKICTh Yy TPHii-
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HATTI pillleHb, KOJH J€PKaBHE BTPYYAHHS y HaJE€KHE 3MIHCHEHHS IIPABOCYIIS
BUMAara€ HaJaHHS Oe30IUIaTHOI IPaBOBOI JOMOMOIH MiACYyIHOMY. €BpoOICH-
CBKHI CYy[I 3 IpaB JIOAWHH BU3HAYNB TPH (haKTOPH, SKi CIIiJ BPaXOBYBaTH MU
BH3HAYEHHI TOr0, YW IOTPEOYIOTh «IHTEPECH IPaBOCYIas» O€3KOIITOBHOI
IIPaBOBOI TOIMOMOIHY: TSDKKICTh 3II0YMHY Ta TSDKKICTh MOXKIMBOIO BUPOKY; CKJIal-
HICTh CIIPaBH, a TaKOX COIiaJbHE Ta OCOOMCTE CTAaHOBHIIE OOBHHYBAaYCHOTO.
Vei i hakTopu HEOOXIAHO PO3MIISAAATH Pa30M, ajleé KOKEH caM IT0 co0l MOKe
BUMaraTH HaJaHHS Oe€30IUIaTHOI MpaBOBOi JONOMOIH. be3omiaTHy MpaBOBY
JIOTIOMOTY CIIiJI HaJlaBaTH y BHUIIaJKaX, KOJIM BUHHUKAIOTh CKJIaJHI (pakTuuHI abo
CKJIaJH1 IOPUINYHI TUTaHHS.

BeskomroBHa mpaBoBa JI0IIOMOra, sIK IIPaBHIIO, HAMAE€THCS BPa3IMBUM
rpymnaM HaceleHHsS Ta ocobaM, sKi uepe3 0coOMCTI 00CTaBMHH HE MOXYTh
3aXMCTUTH CBOI IHTEpecH y il cmpasi. €BponelchbKUil Cya 3 MpaB JIFOIHHA
BPaxoBY€E OCBITY, COLIaJILHUH CTaTyC i OCOOMCTICTh 3asBHUKA Ta OLIHIOE iX Y
CBITJI CKJIQJHOCTI CIIPaBH.

SIkmo y ocobu Hemae Tpolleil Ha aaBokara, a 1 y4acTi BUMararoTh
IHTEpeCH IPaBOCYAIsA, OC3KOIITOBHA IIPaBOBa JOIOMOTa Ma€ HagaBaTHCS Ha
BCIX eTalax IpoLeIypHy — Bill IOIEPEIHHOr0 CIiICTBA IO CYI0BOI0 PO3IIIIAY Ta
IO OCTAaTOYHOIO PIlIEHHS B OyAb-fAKiM amensmidHiii mpoueaypi. OcobauBo
BaXKJIMBO, 11100 yci 00BHHYBayeHi ab0 Mig03proBaHi, sIKi HE MOKYTh JO3BOJIUTH
€001 aJBOKaTa, Majad MIBUIKHH JOCTYI J0 OE€3KOIITOBHOI IMPaBOBOI JOIIOMOTH
Ha PaHHIX CTalisfAX KPHMIHAJILHOI'O IIPOBADKEHHS. Y CT. 6 €BpoIeichKOl KOH-
BCHIlI 3 MpaB JIOJUHU YITKO 3a3HAYEHO, IO 0co0a, OOBHHYBaucHA y KPHMi-
HaJbHOMY 3JI0YMHI, Ma€ IIPaBO «KOPHCTYBATHCH HOPHUINYHOI JTOIIOMOTOI0
aZgBoOKara 3a cBOiM BHOOpom». [[is Toro, mo6 oOBMHYBauYe€HMI BHKOHAB CBii
000B’130K II0J0 HaJaHHS e()EeKTHBHOI IIPABOBOI JTOIIOMOTH JEpPKaBi, HEAOCTAT-
HBO TPOCTO MPH3HAYUTH 3aXMCHHKA. SIKIIO MPU3HAYCHHH aJBOKAT HE MOXKE
3a0e3neynTd ePEeKTUBHE NPEACTABHUITBO, IO € OYEBHIHHM ab0 BiJOMUM
JIepKaBi, TO JiepaBa 3000B’13aHa BTPYTUTHCS 1 BUITPABUTH CUTYAIIIFO.

Omxe, Oe3omiaTHa BTOpPHMHHA IIPaBOBa JOIOMOTa € PI3HOBUZOM
JIEP’KaBHOT rapaHTii, 10 CTBOPIOE PIBHI MOKJIMBOCTI IJIs JOCTYIY OO IPaBO-
Cy[as Ta BKJIIOYAE Taki IOPUAWYHI IOCIAYTH, SK: 3aXKCT;, NPEACTABHHUIITBO
iHTEpECiB 0ci0, AKI MArOTh IIPaBO Ha O€30IUIATHY BTOPMHHY IIPAaBOBY IOIOMOTY,
y Ccydax, IHIIMX Jep:KaBHHX OpraHax, OpraHax MICIEBOrO CaMOBPSIYBaHHI,
nepej IHIIUMH 0cO0aMH; MiATOTOBKA MPOLECYyalbHHUX IOKYMEHTIB. 3 METOO
peamizarii 15010 3aKoHy MiHicTepCcTBOM rOCTHIlT YKpainu crBopeno Koopau-
HAI[IfHUH 1EHTp 3 HaJlaHHsS NPaBOBOI JOMOMOTH Ta 27 UEHTPIB Oe30I1aTHOL
BTOPUHHOI IIPAaBOBOI JOIIOMOTH.
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JAIIEHKO OJIEI' PENOPOBUNY,

CT. BUKJIanay kadeapu npaBa XMeIbHUIIBKOTO HAI[IOHAIBHOTO YHIBEPCUTETY

EKOJIOTTYHUI AYJIUT B YKPAIHI:
MPOBJIEMU TA TIEPCIIEKTUBU 3ACTOCYBAHHSI

OHHUM 13 JOCATHEHD CKOJIOTIYHOI MOJIITUKY YKpaiHU € BU3HAHHS CKO-
JIOTIYHOTO ayIUTy OJHUM i3 NPIOPHUTETHUX HANPAMIB AEPKABHOI IOIITHKHA Y
chepi OXOPOHHU TOBKIILISA, BAKOPHCTAHHS PECYPCIB 1 3a0€3MMEUCHHS €KOIOTTIHOT
Oe3neku. Xoya 3aKpilUIEHHS MPOLEAYPU €KOJIOTIYHOIO ayJuTy B 3aKOHOJABCTBI
¥ mepen0dauyriio MO3UTHUBHI 3MIHM B €KOJIOTIYHIHM MOMITHIN JEpKaBH, IIPOTE 0
CHX Tip Yy TaKil mpolenypi iCHy€e HU3Ka CYNEPEYHOCTEN, 1110 3aBAKAIOTh JCPIKaBi
e(eKTHBHO BUKOHYBATH CBOK €KOJIOTIUHY (DYHKIIIfO.

Ha ocHoBi 3aiiicHeHoro anajizy 3aKOHOJAaBCTBA, MIKHAPOIHHUX HOPM
1 Ipallb HAyKOBI[IB MPOMOHYETHCSI BHECCHHS 3MiH B €KOJIOTIYHE 3aKOHOABCTBO,
PO3IIHUPEHHS KOJIa 00’ €KTiB 000B’A3KOBOI0 €KOJIOTIYHOIO ayJUTy, BKIIOYAI0UN
JI0 HBOTO MiAMPUEMCTBA MPUBATHOI BIACHOCTI, SIKI 3aBIalOTh a00 MOXYTh 3aB-
JATH IIKOAM HABKOJIHIIHBOMY CEPEJOBMILY, IIPH LBOMY BHCHOBKH €KOJIOIiY-
HOTO ayJIUTy MOBHHHI OyTH 000B’SI3KOBUMH JIJIsl KEPIBHUKIB MiAMPHEMCTB.

He nmuBisduch Ha Te, IO CHOTOJHI CBITOBA CIIJILHOTA BEJIHKY YBary
MPHILITE Ipo0IeMaM €KOJIOril, CydacHe eKOJIOTIYHE CTAHOBMIE YKpPaiHM MOXKHA
XapaKTepU3yBaTH HETaTUBHUMH IMOKA3HUKAMH CTaHY HABKOJIMIIHBOTO CEpPeio-
BHIIA, IIUPOKUM BUKOPHUCTAHHSAM IIPUPOJHUX PECYPCIB, 301IbIIECHHIM IIPOMUCIIO-
BOr0 BHPOOHHUIITBA, IMOCHJICHHSIM aHTPOIIOIEHHOI'O BILUIMBY HA BHPOOHHIITBO.
VYce 1e CTaHOBUTH 3arpo3y JKUTTIO Ta 3J0POB’I0 JIOJEH, MOXKE CHPUYHMHUTH
pi3Hi aBapiiini cuTyamii i exoioriuni katacrpodu. OIHUMH 3 HAUOLIBII JiEBUX
IHCTPYMEHTIB €KOJIOTIYHOr0 KOHTPOJIIO 3a JisSUIBHICTIO IiIIIPUEMCTB Ta BIUIMBY
Ha TaKy JiSUTBHICTD € SKOJIOTIYHMI MOHITOPHHI Ta €KOJIOTTYHUHN ayIuT. 3MiHCHEHHS
ayJIUTOPCHKOI JISVIBHOCTI B IMPUPOLOOXOPOHHINA cdepi Jae 3MOI'y IIPOBECTH
peasbHy OILIHKY JOTPUMAaHHS MiANPHUEMCTBAMH BUMOT Yy cdepi mpupono-
KOPUCTYBaHHs, ONEPEIUTH HAHECCHHS KON TOBKIILITIO.

VpomoBk OCTaHHIX POKIB y BCHOMY CBITI HaOylla ITOIIMPEHHS
JIep)KaBHA IIOJIITHKA IIOA0 3a0e3IeueHHs CIPUATINBOIO HaBKOIHMIIHEOTO CEPe-
JqoBuINa. HaBKOJMIIHE CEPENOBMINE € CIPHUATIMBUM, SKIIO BOHO BiAIOBimae
CTaHAApTaM IIOJ0 YHUCTOTH, PECYPCOEMHOCTI, €EKOHOMIYHOI piBHOBaru. BoHO
Mae 3a0e3rneuyBaTUCs B MpoIleci peamizaiii Takoi (QYHKIIi AepkaBH, SK €KO-
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JIOTiYHa, SIKY HEOOXiZHO BifoOpa3sHTH B YHHHOMY 3aKOHOIABCTBI. Exoioriuna
byHKIIA gepxkaBu nependadyae 3MIHCHEHHS IPHPOJOOXOPOHHOI HIsSIBHOCTI Ha
OCHOBI IOCIIIJOBHOIO 3/iCHEHHS CHCTEMHU IIPAaBOBUX, TEXHIYHUX, HAYKOBHX,
OpraHi3alliifHO-yIpaBJIiHCHKUX Ta IHIIUX 3aXO[iB, CIPAMOBAaHMX Ha 3abe3re-
YCHHS CIIPUATIMBOTO HABKOJIHUIIHBOT'O CEPEIOBHIIIA.

Jns edbekTHBHOI peatizallii eKoJoridyHoi (GYHKIT B Aep)kaBl MOBUHHA
MPOBOJMTHCS BiANOBiAHA ekojoridHa moiithka. Ilix THCKOM MIKHApOIHUX
3000B’s13aHb 1 COIIATBEHO-€KOHOMIYHMX HACTIAKIB €KOJOTIYHMX KaracTpod B
Vkpaini CIOCTepira€Thbes IO3UTHBHA TEHAEHIIS IIOAO BIPOBAIKEHHS €KO-
JIOTIYHUX pedOopM 1 MOIIYKIB IUIAXIB BHPIIICHHS HasBHUX mpobieM. OgHuM 3
TaKuX IUIAXIB € 3aIPOBAIKEHHS €KOJIOTTYHOTO ayauTYy.

Ille HAaPUKIHI[I MUHYJIOTO CTOJITTA B JEprKaBax i3 PO3BUHYTOK PHH-
KOBOIO €KOHOMIKOIO TOCIIOapCHKO-(hiHAHCOBHM KOHTPOJIb JOIOBHHUIIH IIPOBEIECH-
HAM €KOJIONIYHOIO ayauTy. 3a BHU3HAUYEHHAM MIKHApOJHOI TOProBOi IMajaTH
€KOJIOTIYHUI ayOuT sSIK IHCTPYMEHT YIPAaBIiHHS Iepeabadyac CUCTEMATHYHY,
3apeeEcTpoBany, MEPIOSUYHY Ta 00’ €EKTHBHY OILIIHKY TOT0, SIK €(DEKTHBHO OpraHi-
30BaHe MIJIPUEMHHUITBO BUKOHYE (DYHKIIIIO 3aXKMCTy HABKOJHUIIHBOI'O CEPEO-
BMIIA, 4 CaMe: IIOCHUJIEHHS YIPaBIiHHSI Ta KOHTPOJIIO Hal JisIMH, CIIPIMOBaHUMU
Ha HaBKOJIMIIIHE CEPEIOBHIIIC; ONOAATKYBAHHS BiAMOBIIHO 10 BUMOT; OLIIHIOBAHHS
JISUTBHOCTI MAIPUEMITIB (KOMITaHii) BiJIIOBIIHO 10 HOPMATHUBIB Ta BUMOT [5].

OIHUM 13 JOCSITHEHD €KOJIOTTYHOI MOMITHKY YKpaiHu € BU3HAHHSI €KO-
JIOTIYHOT'O ayAUTy OJHHUM 13 MPIOPUTETHUX HAMPSAMIB ACPKABHOI IMOJITHKU Yy
cdepi OXOPOHH IOBKI/LISL, BAKOPUCTAHHS PECYPCIB 1 3a0e3eUeHH s €KOJIOriYHOT
6esmexn. Y Ilocranosi Bepxosnoi Pagu Ykpainn «IIpo Pexomenpgariii mapia-
MEHTCHKHX ClIlyXaHb Ha TeMy: «IIpiopHTeTH €KOJIOriYHOI IMOMITHKY BepXoBHOI
Pamn Ykpainm Ha Hactymdi m’sate pokiB» Bim 14.01.2020 p. peamizamis exo-
JIOTIYHOT'O ayquTy 3apaxoBaHa 0 HAIlIOHAJBHOTO PIBHS YHpPAaBIiHHA. Y Mil
IlocTaHoBI 3a3Ha4yeHO, M0 B YKpaiHi IUTaHHS 3aXMCTy JOBKLIIS PErYJIIOIOTH
nonan 40 3aKOHIB 1 COTHS IMI3aKOHHHUX HOPMATHBHO-IIPABOBHUX aKTiB, IPOTE
CHUCTEMa BIJMOBIJAJILHOCTI 3a EKOJIOTIYHI MPaBOMOPYIICHHS, 3a0e3MeueHHs
JOTPHUMAaHHS €KOJIOTIYHMX IIPaB JIFOAMHHU 3alIUIIA€ThCS CI1a0K0I0 Ta Hee(hEeKTHB-
HOI0. HU3BKI €KOJIOTiUHI MOJATKHM HE CIPUAIOTH Peatisallii IpHHIMIY «3a0pyi-
HIOBa4 IUIATHTH», & KOUITH €KOJIOTIYHOro MOAATKy juiie Ha 45 % cnpsmMoByro-
TBCS Ha IIPUPOTOO0XOPOHHI 3ax01H [6].

TToTpeOyIOTh PO3POONICHHS W YIOCKOHAJCHHS aKTH 3aKOHOJABCTBA,
CIIPpSAMOBAaHI Ha IMIIEMEHTALII0 MIXHApOAHUX 3000B’s3aHb Y paMKax YTOIH
Ipo acormiamiro Mk YKpaiHoro, 3 oaHiel cTopoHH, Ta €BponeicbkuM Cor30M,
€BpOINENCHKUM CIIIBTOBAPHCTBOM 3 aTOMHOI €Heprii Ta IXHIMHU JepiKaBaMu-
YyJIeHaMHM, 3 1HIIOI CTOPOHH, 3aXKCT 1 palliOHAJIbHE BUKOPHCTAHHS MPHUPOIHUX
pecypciB, MPUPOJTOOXOPOHHUN HAINISAM, ACP)KABHUH MOHITOPHHI HaBKOJIMIII-
HBOT'0 IPHPOJHOrO CEPENOBHINA, TOBOHKEHHS 3 BIIX0AaMH, OXOPOHY 010pi3HO-
MAaHITTS, 3aXUCT NPHUPOJHHUX TEPUTOPil Ta 00’€KTIB MPUPOAHO-3aMIOBIIHOTO
¢doHIy, aganraiiro 10 rmodanbHUX 3MiH Kiimary [7].

Tako CBiYUTH PO CIPAMOBAHICTH AEPKABHOI ITOJIITHKH HA BIOCKO-
HaJIEHHS €KOJIONYHOI0 CTAHOBHINA KpaiHu mpuiiHaTuii 3akoH Ykpaiuu «IIpo
OcHOBHI 3acaau (CTpaTerito) JAEp:KaBHOI EKOJOTIYHOI MOJITHKH YKpaiHu Ha
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niepiox 1o 2030 poky» Bix 28.08.2019 p. 30kpeMa, y HOMY 3a3HAYAETHCS, IO
NEPIIONPUYNHAMH €KOJIOTIYHUX 1IpobieM B YKpaiHi €:

— Hee(heKTHUBHA CHCTEMa ACP)KABHOIO YIPaBIiHHA Y cdepi OXOpOHHU
HaBKOJIMIIHBOTO CEPEIOBHINA Ta PEry/IIOBaHHSA BHKOPHUCTAHHS MPHUPOJHUX DPe-
CypCiB, 30KpeEMa HEY3TOKEHICTh i IEHTpPaNbHUX 1 MICIIEBHX OpPraHiB BH-
KOHABYOI BIaJy @ OpraHiB MICIEBOTO CaMOBDSIyBaHHs, HE3aJOBIILHUI CTaH
CHCTEMH JICPKaBHOTO MOHITOPHHI'Y HaBKOJIHUIITHBEOIO IIPUPOJHOTO CEPEIOBHUIIA;

— HA3LKHMH PIBEHH PO3YMIHHS B CYCIIJILCTBI MPIOPUTETIB 30€pEKEHHS
JOBKULIA i TiepeBar 30aaHCOBaHOTO (CTANIOT0) PO3BUTKY, HEIOCKOHAIICTh CHC-
TEMH €KOJIOT1YHOI OCBITH Ta IIPOCBITH;

— HE3aJI0BIJIbHUH PIBEHb JOTPUMAHHS MPUPOAOOXOPOHHOTO 3aKOHO-
JIaBCTBA ¥ €KOJIOTIYHMX IIPaB Ta 000B’ I3KiB IPOMaISIH;

— HE3a[O0BUILHUN KOHTPOJb 3a NOTPMMAHHSM IIPHPOJZOOXOPOHHOIO
3aKOHOJIABCTBA 1 He3a0e3MeUYeHHs] HEBIABOPOTHOCTI BiIIOBIAAIBHOCTI 32 HOTO
MOPYLICHHS.

BiamosigHo 10 115010 3aKOHY, €KOJIOTIYHHUHM ayIAT € OJHHUM i3 IOJIOB-
HHMX IHCTPYMEHTIB peaiszallii aep:KaBHOI €KOJIOTIYHOI MOMITHKHA. 3a Horo mo-
IIOMOTOI0 MOX<Ha INJBHIIMTH €KOJOTIYHY OOIPYHTOBAHICTL Ta €(PEKTHUBHICTH
JISTIBHOCTI Cy0’ €KTIB TOCIOJAPIOBAHHS, MOJIIMIINTH €KOJIOTTUHI XapaKTePUCTHKU
MPOIYKIIiI, YCTAHOBHUTH BIAIMTOBIIHICTE 00’ €KTIB €KOJIOTIYHOIO ayAUTy BUMOTaM
MIPUPOJIOOXOPOHHOTO 3aKOHOMAABCTBA M YAOCKOHAINTH YIPABIIHHSA CY0 €KTaMu
TOCIIOIApIOBAHHS, 1[0 TIPOBAIATH EKOJIOTIUHO HeOE3MeuHy MisubHicTh [8].

3arajioM IHCTHTYT MPaBOBOI'O ayJdUTy B 3aKOHOJABCTBI 3 SBHMBCSA 3
npuitHaTTaM 3akoHy Ykpainu «IIpo exonoriunuii ayaut» Big 24.06.2004 p. o
IILOTO MOMEHTY, HE3BaXKaIOUW Ha T€, IO MISVBHICTH 3 €KOJIOTIYHOrO ayIuTy
(hakTHYHO BHKOHYBajacs, TAKOr0 TEPMiHYy B YKPalHCHKOMY 3aKOHOJABCTBI He
icHyBano. BigmoBigHo 10 CT. 1 3aKOHY, «EKOJOTIYHHH ayauT — L€ JOKY-
MEHTaJILHO 0(OPMIICHII CHCTEMHHMI HE3aJIC)KHUI MPOLIEC OLIHIOBAHHS 00’ €KTa
€KOJIOTTYHOrO ayIuTy, [0 BKIIOYAE 30MpaHHs i 00 €KTUBHE OI[IHIOBAHHS JIOKa3iB
JUIS. BCTAHOBJIEHHS BiIITOBIZHOCTI BU3HAYEHHMX BUIIB MisTIHOCTI, 3aX0/iB, YMOB,
CHUCTEMH €KOJIOTIYHOTO YIpaBliHHA Ta iH(MOpMaIii 3 IUX IMUTaHb BHUMOraM
3aKOHOJAaBCTBA YKpPaiHH PO OXOPOHY HABKOJHIIHLOTO IPHPOIAHOIO CEPEIO-
BHIIIA Ta IHIIMM KPHUTEPIAM eKoJoridnoro ayauty» [4]. Take rpoMisgke BH3Ha-
YEHHS 3BOJUTBCS [0 TOIO, IO €KOJOTIYHMHA ayJuT — L€ MPOLEC OILIHIOBAHHS
BIJITOBITHOCTI 00’ €KTa ayUTy BUMOTaM IIPHUPOI00XOPOHHOI0 3aKOHOIaBCTBA.

Xoya MPUHHATTA 3aKOHY ¥ mepeadaymiIo MO3UTHBHI 3MIHH B €KOJIOTiY-
HIl IOJITHIII JA€PKaBH, IIPOTE BBAKAEMO, [0 B HHOMY € HHM3Ka CYIEPEYHOCTEH.
Tomy icHYye HEOOXIAHICTh OLTBII MITHOOKOrO aHaNi3y IPaBOBOrO PETyJIFOBAHHS
TaKOro NMPaBOBOT'O IHCTUTYTY, SIK EKOJIOTTYHUI ayJIUT, 1 BASHAYEHHS HOTO CYTHOCTI.

JlocaioKyroun mpari BITYM3HAHMUX 1 3apyOKHUX YYEHHMX, BHILISIEMO
JIBa OCHOBHI HAIIPSIMH PO3YMIHHS CYTHOCTI €KOJIOTIYHOIO ayIauTy — K OJMH i3
BH/IIB €KOJIOTIYHOTO KOHTPOJIIO Ta NPAaBOBUH MeXaHi3M 3a0e3neueHHs Oe3rneku
B €KOJIOT14HIN cdepi.

V cr. 8 3aKkoHy 3akpilieHa MeTa ¥ OCHOBHI 3aBIAHHS E€KOJIOTIYHOIO
ayauty. MeTtoro € 3a0e3neueHHs A0AepKaHHs 3aKOHOIaBCTBA ITPO OXOPOHY HaB-
KOJIMIIIHBOTO TIPUPOTHOTO CEPENIOBHIIA B MPOLIECI TOCMOAAPCHKOT Ta 1HIIOT Jislib-
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HOCTI. AJle, Ha QyMKY JOESKHX HAYKOBIIB, y CT. 12 € IOJO0XEHHsI, SKE 3aBaXkae
JIOCATHYTH 3raJlaHoi METH: €KOJIOTIYHUI ayauT B YKpaiHi icHye y 1BoX dopmax —
JI0OpOBUILHMI Ta 000B’s13K0BHMH. OOOB’SI3KOBUI 3IHCHIOETECS HA 3aMOBJIEHHS
3alHTEPECOBAHNX OPraHiB BHKOHABYOI BiIagd ab0 OpraHiB MICIIEBOI'O CaMOBPS-
IyBaHHA IOMO0 OO0’€KTIB YHM BHIIB iSVIBHOCTI, SIKi CTAHOBJIATH ITiIBHILEHY
€KOJIOTUHY HeOe3IeKy, BiIIOBIIHO A0 IepeliKy, 3aTBeppkeHoro KMY, v Bunan-
Kax OaHKPYTCTBa;, MIpHUBATH3ALll, Iepenadyi B KOHIECIIO 00 E€KTIB IIiJBHUILEHOT
eKoJIoriunol Hebe3neky; nepegadi abo MpUAOaHHS B AepKaBHY YM KOMYHAILHY
BIIACHICTH; II€peAayi B JOBIOCTPOKOBY OpeHIy O0’€KTIB Zep:KaBHOI ab0 KOMYy-
HaJbHOI BJIACHOCTI; CTBOPEHHS HA IX OCHOBI CIIIIBHUX IIJAIIPUEMCTB; €KO-
JIOTIYHOTrO CTPaxyBaHHSA 00’ €KTIiB; 3aBEPIIEHHS il YTOAM IIPO PO3MOILT IPOAYKIIIT
BiAmoBiAHO 10 3akoHy. Lle# mepeinik Xxoua i He € BUUYEPIIHNUM, IIPOTE HEOOXITHO
3a3HAYUTH, 1110 BiH € JOBOJII BY3bKHM i HE MOXE OXOIUTH BCI IMIAMIPHEMCTBA, SIKi
3aBIal0Th a00 MOKYTh 3aBJaTH IIKOY HAaBKOJMIIHLOMY cepemoBuiy [3].

BinpmmicTs mianmpueEMCTB, AKi 3aBAAIOTH HAMOUIBIIOT IITKOAM JOBKIJIIIO,
€ TPHUBAaTU30BaHMMH. lle migmpHEMCTBA TIPHHYOAOOYBHOI, METaIyPriHHOI,
XIMIYHOI ITPOMMCIIOBOCTI ¥ eHepreTnku. Came Ha iX 9acTKy IpHmagac OiabIne
Hix 90 % BukuaiB B atMochepy, 3a0pyTHEHHX CTIYHHUX BOJ I TOKCHYHHUX Bij-
xomiB. I, 3BiCHO, BOHM He 3alliKaBJeHI B YIIPOBAKEHHI €KOJOTIYHO YHUCTHUX
TEXHOJIOTiH, OYIIBHUIITBI BUCOKOE(PEKTUBHUX OYMUCHUX CIIOPYI, aKe MOJIEPHI-
3aiisi BUPOOHUITBA BIAMOBITHO 10 CBITOBHX CTaHJIAPTIB MOTpedye HOBOII
3HAYHUX BKJIAJcHb. BllaCHUKAaM IiAIPHEMCTB €KOHOMIYHO BHUTIJHIIIE IUIATUTH
3a 3a0pyJHEHHS HABKOJHUIIHLOTO CEPEAOBHINA MW PO3MIIICHHS BIAXOMIB, HiX
JOTPUMYBATHUCS BCIX HOPM ITPUPOZAOOXOPOHHOTO 3aKOHOABCTBA [4].

Exosoriunmii ayauT Ha TakMX MiAIPHEMCTBAX MOXKE 3iHCHIOBATHCS
Juiie B 100poBUIbHINA (hOpMi 3a 3ro/I0l0 KepiBHUKA MiANMPUEMCTBA, 3TiAHO 3i
ct. 12 3akony. HaBiTh SKIIO MIANPHEMCTBO HAJajo 3roAy Ha IPOBEIECHHS
TaKoro ayJIuTy, CT. 8 yce piBHO 0OMEXY€E camy MpoIeaypy. Y Hii nmepeadadeHo,
1[0 «KOHKPETHI 3aBJaHHS €KOJOTIYHOIO ayJuTy B KOXKHOMY OKPEMOMY BHITAIKy
BHM3HAYAIOTHCS 3aMOBHHKOM, BHXOISYH 3 HOro morped». A 3aMOBHHMKaMH,
BIAMOBIZHO 1O CT. 3, MOXYTh OyTH 3alHTEPECOBaHI IEHTPaNbHI Ta MICIEBI
OpraHd BUKOHABYOI BJIaJ{, OPraHd MICLEBOIO CaMOBDSIyBaHHS, IHII FOpHU-
IAYHi, a TakoX (izuuHi ocodon. ToOTO HUMH MOXKYThL OyTH I BIACHHKH ITiI-
MPUEMCTB a00 HOro KepiBHUKM Ta IHIN Opradizailii, a He TUIbKH IepKaBHI
opranu. TvM caMHM BH3HA4YalOTh PAMKH ayJIUTy CaMe 3aMOBHHUKH, IO W MOXKE
3pOOHUTH EKOJIOTIYHHI ayJUT HETIOBHUM Ta OOMEKEHHUM [2].

Ha >xanb, BACHOBKH €KOJIOTIYHOTO ayJAMTy MalOTh PEKOMEHIAIliHMIA
XapakTep 1 He € 000B’ I3KOBUMHU TSI KEPIBHULITBA MiANPUEMCTBA, OCOOIUBO IIPH
MPOBEIEHH] TOOPOBITEHOTO €KOJIOTIYHOr0 ayauTy. JIOCBi €KOJOTIYHOIO ayauTy
JIOBOJIUTh, IO MOTr0 e(hEeKTUBHICTh 3aJCKUTh BiJl TPhOX OCHOBHHX (HaKTOPIB:
IITMOMHM 3aIliKaBIECHOCTI KEPIBHHUIITBA Ta BIACHHUKIB ITIIIIPHEMCTBA Y IIPOBE-
JIIEHHI ayauTy; IMPO30POCTi, BIAKPUTOCTI Ta CYMJIIHHOCTI CHEIUATICTIB ITiI-
IIPUEMCTBA B aHAi31 BCIX €KOJOTIYHMX aCIEKTIB; CIIBHOI, 3J1aroKeHol po-
00TH ay TUTOPCHKOT KOMaH/I¥ Ta CIIEI[iaICTiB MiANPHEMCTBA.

Tob6TO e(pEeKTUBHICTh 3aJEKHUTh BiJ 3aI[iKaBIECHOCTI CaMOI0 KepiB-
HUIITBA IMiANPUEMCTBA, a HE BijJ iHTepecy lep)kaBd. BBaxkaeMo e omHHM 3i
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«cna0KUX MICIBb» 3aKOHOIABCTBA PO €KOJIOTIYHUI ayauT i MPOIOHYEMO BHECTH
JI0 HBOT'O 3MIHH, BIAMOBIIHO IO AKUX MTPOBEICHHS 000B’A3KOBOTO €KOJIOTIYHOTO
ayJUTy CTaHE MOJJIMBHM Ha MiAMPUEMCTBAX, IO 3arpoXKylTh ab0 MOXYTh
CTAaHOBHMTH 3arpo3y I HAaBKOJMIIHBOIO CEPEIOBHINEC HE3AIEKHO Bif (hopm
BJIACHOCTI, @ BUCHOBKY TAaKOT0 ayJWTy MOBHUHHI OyTH 00O0B’SI3KOBHUMU IS KEPiB-
HUKIB IANPHEMCTB. Y pa3i HEBHMKOHAHHS KEPIBHMKAMHM TaKHX BHCHOBKIB IIO-
BMHHA HACTaBaTH BiIIOBiIaJbHICTh BiIIIOBIIHO 10 3aKOHY.

OTKe, EKOJIOTiYHA CUTYaIlis B YKpaiHi 3a BECh IePioj 11 HE3AIEKHOCTI
CKJIaJIacsl JIOBOJII CKJIJIHA Ta HampyKeHa. AJie TOCBia 3apyOiKHUX KpaiH CBij-
YUTh PO 3MiHY OPIEHTAIIT COIiaIbHO-€KOHOMIYHOTO PO3BHUTKY, BIPOBAIKCHHS
HOBHX 1 IMOKpAIlEHHs YHHHUX MEXaHI3MIB JAEP:KaBHOIO KOHTPOJIO B IIPHUPOJIO-
OXOpPOHHIM Trajy3i, OOHMM 13 SKHX € CKOJOTidHMi ayaur. PedopmyBaHHs
€KOJIOTIYHOTO ayJUTy B YKpaiHi JTOMOMOJKE MiIBUIIIMTH PiBEHb OC3MEKU KHUTTE-
JUSTBHOCTI ¥ 1HBECTUIIIITHOT MPUBAOIUBOCTI YKpaiHu. AHalli3 YAHHOTO 3aKOHO-
JAaBCTBA B Il rajly3i CBITYUTH MPO TE, IO BOHO MOTPeOye 3MiH i JOMOBHEHD.
JIOLIBHO PO3IIMPUTH KOJIO 00’€KTIB OOOB’SI3KOBOTO €KOJIOTIYHOTO ayauTy,
BKJIFOYAIOYH IIPUBATHI MiAMPHEMCTBA. BUCHOBKH €KOJIOTIYHOIO ayIUTy IIOBUHHI
OyTd 00O0B’SI3KOBUMH JUIS KEPIBHHKIB IIJIPUEMCTBA, @ HEBHKOHAHHS TaKOI'O
BUCHOBKY Ma€ TATHYTHU 3a COOOI0 IOPUANYHY BiAIOBiAANbHICTS.
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npood. xadenpu npaBa XMeIbHHIIBKOIO HAI[iOHAILHOTO YHIBEPCHTETY,
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3AXAPKEBUY HATAJIIA ITETPIBHA,

3aB. KaeIpu MeHeKMEHTY, (iHaHCIB, OaHKIBCHKOI CIIpaBU Ta CTPaxXyBaHHS
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HOPMATHUBHO-IIPABOBE PEI'YJIFOBAHHAA
NPUHUOMY HA JEPKABHY CIYXKBY
B YMOBAX BOEHHOI'O CTAHY

24 motoro 2022 poky IIpesuaent Ykpainu mianucaB Yka3 «IIpo BBe-
JICHHSI BOEHHOTO cTaHy B Ykpaini» Ne 64/2022 (nani — Yka3 Ne 64/2022), sikum
B YkpaiHi OyJi0o BBeICHO BOEHHUH cTaH, mounHaoun i3 05 roxuau 30 XBUIMH
24 mororo 2022 poxy. Takum uuHOM, BiANOBiAHO 10 cT. 1 3akoHy Ykpainu
«IIpo mpaBOBUii pexxUM BOEHHOTO cTaHy» Bix 12 TpaBHsa 2015 poxy Ne 389-VII|
caMe 3 OO0 MOMEHTY BBEICHO OCOOJIMBHI MPABOBUI PEXHM, IIO Tepeadadae
HaJlaHHS BiJIOBITHUM OpraHaM Jep>KaBHOI BJaJH, BICHKOBOMY KOMAaHIY-
BaHHIO, BIiCHKOBUM aJMIHICTpallisiIM Ta OpraHaM MiCLIEBOTO CaMOBPSIyBaHHS
HOBHOB&)KeHb, HEOOXITHUX IS BIABEPHEHHS 3arpo3H, Bifcidi 30poifHoi arpecii
Ta 3a0e3MeUeHHs HAIlIOHAIBHOT OE3MeKH, YCYHEHHS 3arpo3u HEeOE3MeKH JepiKaB-
Hill He3aNeXHOCTI YKpaiHH, ii TepuTOpiaNbHIi WiTiICHOCTI, 8 TAKOX THMYacOBe,
3yMOBIICHE 3arpo3010, OOMEKEHHS KOHCTUTYLIMHUX IpaB i cBOOOJ JIIOAUHU
1 rpoMajisHUHA Ta MPaB i 3aKOHHUX iHTEpPECiB IOPUIANIHUX 0Ci0 13 3a3HAYECHHIM
CTPOKY JIii IIUX OOMEKEHb.

B ymoBax BO€HHOro craHy OCOOJIMBO BaXJIMBHUM € 3a0e3NeucHHS
(YHKIIIOHYBaHHS AEPAKABHOIO MEXaHi3My, L0 HEMOMJIUBO O€3 BiANOBIIHHX
JIOACHKHX pecypciB. He cexper, 1m0 3 moyaTkoM BiHCHKOBHX [iif 3HauHa yac-
THHA JIEP>KaBHUX CIIYKOOBIIB 3MyIIeHi OyiM MOJHUIIMTH CBOE MiCIe MPOXHU-
BaHHS Ta CBaKyIOBATHCS B 3aXiJHiI perioHd YKpaiHu, a MOJCKYIH i 32 KOPJIOH.
TakuM YMHOM, A€pXKaBHI YCTAaHOBH OYyJIM BHMYIICHI MEPETJITHYTH CBOO Mislib-
HICTb, ONTHMI3yBaTH POOOTY, 3aCTOCOBYBATH (A€ 1€ MOXIIMBO) AUCTAHLIHHUH
pexxum mpani. Takox 12 kBitHs 2022 p. Ha 3aciganHi KaGinery MiHicTpiB
VYkpainu npuitHaTo noctaHoBy «Jleski muTaHHs opraHizaiii poOoTH JAepiKaBHUX
CIIy>)KOOBLIB Ta NpAaliBHUKIB JEPXKAaBHUX OPraHiB y IEpioj BOEHHOI'O CTaHY»
Ne 440 [1] y n. 2 sKxoi BKasaHO, 1[0 poOOTa JEpKAaBHUX CIIYKOOBIIIB Ta Ipa-
IIBHUKIB JEP>KaBHOTO OpraHy 3a MeXaMu YKpaiHu JOMyCKAaeThCs JINIIE Y pasi
CIry00BOTO BiIpSKEHHS, 0(OPMIIEHOTO B YCTaHOBIIEHOMY mopsaky. Lle mo
(hakTy 3yMOBHIIO 3BIJIbHEHHS JCPKCITYKOOBIIIB, SIKi 3HAXOAATHCS 1032 MEKAMHU
VYkpaiHu, Ta BUKJIMKaIO HEOOXiJAHICTh ONEPAaTHBHOIO 3alOBHEHHS CQOpMO-
BaHMX BaKaHTHHX I1OCAJ.
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CphOroiHi TpyJ0Bi BIIHOCHHHU MiX HAafMaHUM MPALiIBHUKOM Ta POOOTO-
JABIIEM IEPEBAXKHO PEryoThes KomexcoM 3akonis mpo mpamo (K3mll).
OpHaK TPOXOPKEHHS JIEPIKaBHOI Ciy:KOM mnependadae 3acTOCYBaHHS HOPM
CITEMIaIEHOTO 3aKOHOJAaBCTBA, OCHOBHUM cepell AKMX €: 3akoH Ykpainu «IIpo
JIepkaBHy ciyk0y»; 3akon Ykpainu «I[Ipo ounmienss Biaan»; [locranoa KMY
Bix 25.03.2016 p. Ne 246 «Ilpo 3aTBepkeHHs [Topsiaky NpoBeAeHHsS] KOHKYPCY
Ha 3afHATTS 10ocaj Jep>KaBHOI cayxomn»; Hakaz MincommomiTukn YKpaiHu Bijg
13.06.2016 p. Ne 646 «TumoBe MONOKEHHS PO TNPEMIIOBAHHS [EP)KaBHHUX
Cy>X00BIlIB OpraHiB JIep KaBHOI BJIaJH, IHIINX IepKaBHUX OpraHiB, IXHIX ama-
patiB (cekperapiariB)»; [ToctanoBa KMV Big 18.01.2017 p. Ne 15 «[Turanus
OIUTATH Mpalli NPalLiBHUKIB AepKaBHUX OPTaHiB».

KiroyoBMM HOpPMAaTHBHHM aKTOM, IO BH3HAUYaB YMOBH BCTYIly Ha
nepkaBHy ciyx0y Oyma ITocramoBa KMYVY Bix 25.03.2016 p. Ne 246 «Ilpo
3arBeppkeHHs [Topsanky mpoBeseHHs KOHKYPCY Ha 3alHATTS MOCaa JAep:KaBHOI
cinyx6m» [2], sika mepeabadana OaraToeTanmHiCTh MPOLEAYPH KOHKYPCHOTO
BimOOpy Ta HOTPUMAaHHS PAAY NPHUHIMIIB cepel sKUX: 3a0e3leyeHHs] piBHOTO
JOCTYITY; MOJITHYHOT HEYNepeHKEHOCTI; 3aKOHHOCTI; JIOBIPH CYCIIJILCTBA;HE-
JMCKPUMIHAIIIT, TIPO30POCTi; J0OPOYECHOCTI; HAMIHHOCTI Ta BiIOBITHOCTI METO-
IIB TECTYBaHHS; Y3rO/KEHOCTI 3aCTOCYBaHHsS METOMIB TECTYBaHHS; €(EeKTHB-
HOTO 1 CrpaBeUIMBOrO Mpoiiecy Bindopy. Kpim toro, Oyio HanpaiboBaHO psif
MPOTPECUBHUX TIPOLEAYP, sKi Nepeabadanu Oibll 00 €KTHBHE Ta HeEymepe-
JDKEHE OILIHIOBaHHS KaHAWAATIB HA BaKaHTHI MOCAIH

OpHak, 3 MMOYaTKOM BIMCHKOBHX [l psiJl MOJIOKEHb 3aKOHO/ABCTBA
IIOJ0 YMOB Ta IPOLENyp MPOBEAEHHS KOHKYPCHOTO BiOOpY BHSBHINCS He-
MOKJIMBUMH (BIJICYTHICTh 1HTEPHET-3B’S3KYy) Ta HEMOLUIBHUMH, a MOJACKYIH 1
raJbMyBald HisUTBHICTh AEPXKABHUX OPraHiB, OCKLIBKK He OYyJ0 3MOTH omnepa-
TUBHO 3alIOBHUTH BaKaHTHI TI0CAJIM Ta HAIArOIUTH POOOTY JEP>KaBHOTO arlapary.

[IpoTsiroM TepIIuX ABOX MICSIIB BIHHH BCTYN TPOMAJSH Ha MOCAIH
JepKaBHOT CIy)KOM B JEep)KaBHMX OpraHax 3/iHCHIOBaBCS Ha 3arajbHUX IMif-
cTaBax BiINOBiIHO 10 3akoHy Ykpainu «IIpo nepkaBHy ciyxO0y» Ta 3a pe3yib-
TaTaMH KOHKYpPCY, B TIOpsiAKy Bu3HaueHoMmy ITocranosoro KMV Bix 25.03.2016 p.
Ne 246 «IIpo 3arBepmxenHs Ilopsaky NpOBENEHHS KOHKYPCY Ha 3alHATTS
mmocas IepyKaBHol ciry:xom» [2].

OpnHak, 3a 3araJIbHUMU TIPOLEAYPAMH Bil MOMEHTY HPUHHSTTS PilICHHS
PO OTOJIOMIEHHS KOHKYPCY 10 (DaKTHYHOTO MOMEHTY BCTYIy Ha JEpKaBHY
Ciy’)k0y TPOXOJWThH IIOHAWMEHIIE IBAa—TPU TIDKHI. A B pa3i MPOXOIKCHHS
CHELIEPEBIPKM MOXKE TPHBATH 1 10 JBOX MiCALIB. AJie ChOTOJHI BUKOHAHHS
GbyHK1iH nepxaBu y chepi 0OpoHH, COLiaTbHOIO 3aXUCTY, EKOHOMIKHU Ta (iHaH-
ciB moTpelye MmepuioYeproBoro KagpoBoro 3a0e3neueHHs 1 He MOXKe YeKaTH Ha
NPOXOJPKEHHS LIJIOTO PsLy MPOLEIyp.

Tomy, BpaxoByroun peanii BoeHHOro yacy BepxoBHa Pana Ykpainu
npuiinsuia 3akoH Ykpainu «I[Ipo BHeceHHs 3MiH 110 3akoHiB Ykpainu «IIpo 1eH-
TpaJibHi OpraHy BUKOHABYOI BIagn» Ta «IIpo mpaBoBUiA peKUM BOEHHOTO CTaHY»
o0 3abe3reueHHsl KEPOBAHOCTI JICPIKABO0 B YMOBaX BOEHHOro craHy» [3].
3rifHo i3 4. 2 3a3Ha4eHOro 3aKOHY B yMOBaX BOEHHOI'O CTaHy OCOOU IpHU3HA-
YalOThCSl Ha MOCaAU JepkaBHOI cIy»k0M, mOcagu B OpraHax MICLIEBOTO camo-
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BpSIyBaHHs, 1MOCAJM KEPIBHUKIB Cy0’€KTIB TOCIIONAPIOBAHHS JIEPKABHOTO CEK-
TOPY €KOHOMIKH, KOMYHAIBHHX MiIIPHEMCTB, YCTAHOB, OpraHi3alliii KepiBHHKOM
JepKaBHOI CIIy>k0M a0 cy0’eKTa pU3HAYEHHS, CUILCHKUM, CEJTUIHUM, MIChKHUM
TOJIOBOIO, TOJIOBOXO PalloHHOI, palOHHOI y MicTi, 001acHOI paau, Ha4albHUKOM
BIJIMOBIIHOT BIHCHKOBOT afMiHicTpalii 6e3 KOHKYpCHOro BiOopy Ha mincTaBi
MOJIAaHOT 3as1BH, 3alIOBHEHOT 0COOOBOT KapTKU BCTAHOBJICHOTO 3pa3ka Ta JOKY-
MEHTIB, IO MiATBEPXKYIOTh HASBHICTh y TaKHX OCI0 TpOMajSHCTBA YKpaiHH,
OCBITH Ta JOCBiy poOOTH 3TiJHO 3 BUMOTaMH 3aKOHOJIaBCTBa, BCTAHOBJICHUMU
mIoA0 BinnoBigHUX mocaa. KpiMm Toro, y mepion Iii BOEHHOrO CTaHy ILIOJO
NPETCH/ICHTIB Ha MOCaJN He 3/IIHCHIOETHCS CrieliaibHa NepeBipka, nepegdoayeHa
3akonoM Ykpainu «[Ipo 3amoOiraHHsi KOpymiii», Ta mepeBipka, mependaucHa
3akonoM Ykpaiau «[Ipo ounieHHs Biagm.

OpHak y 3ralaHOMy HOPMaTHBHO-IIPaBOBOMY aKTi TaKOX 3a3HAa4eHO,
10 1O CYTi Take NMPU3HAYCHHS € JI0BOJII YMOBHUM, OCKLUIBKH IICIISI IPUIMHEHHS/
CKacyBaHHsS BOEHHOTO CTaHy HOBOIIPH3HA4eHi 0COOM MPOTArOM TPHOX MICSIiB
HOAAIOTh JeKJIapallilo 0coOu, YIOBHOBa)KEHOI Ha BUKOHAHHS (YHKIIH AepiKaBu
a00 MiCILIEBOI'O CaMOBpsyBaHHsI, niepeadaueHy 3akoHoM Ykpainu «IIpo 3amo-
OiraHHs Kopymiii», komito JlepkaBHOro cepTUdikaTa Mpo piBEHb BOJIOMIHHS
JEP’KaBHOIO MOBOIO (BUTAT 3 peecTpy JlepxaBHUX cepTudikaTiB Ipo piBeHb
BOJIOZIHHS JIEpKaBHOIO MOBOIO), IIO MiATBEPXKYE PIBEHb BOJIOJIHHS JAEPHKABHOIO
MOBOI0. TakoX NPOTATOM TPHOX MICALIB 3 MOMEHTY NPUIHHEHHS/CKacyBaHHS
BOEHHOT'O CTaHy MarOTh IPOHMTH CIeLepeBipKy. BcTaHOBIEHO 1 BUMOTY 3aKOHO-
JaBIsI MIONO TPaHUYHOTO TepMiHy IepeOyBaHHs Ha MOcajii, MpU3HAYCHHS Ha
SIKY BifOyJsiocs Imij 4ac Aii BOEHHOTO CTaHy, SIKUi CTAaHOBHTH He Ounbire 12 Mi-
CSILIB MiCJI NPUIMHEHHS YM CKaCyBaHHS BOEHHOTO CTaHy.

HeoOxigHo BiA3HAUUTH TaKOX MOJATKOBY yMOBY HepeOyBaHHS Ha
JIepKaBHIHN CITy»0i — OpraH BJIaJy MOBUHEH MPOTATOM IIECTH MICSIIIB IIPOBECTH
KOHKYpPCHHH BiZI0Ip Ha mocaay, MPU3HAYCHHS Ha SKY BiOYJIOCH MPOTITOM Iii
BOEHHOT'O CTaHy, BIAMOBIJHO 10 Mpouexyp BusHadeHnx [loctanoBoro KMV Bix
25.03.2016 p. Ne 246 «IIpo 3arBepmxenHs [lopsaky nMpoBeAeHHS KOHKYPCY Ha
3alHATTA NOCAJ ACPKABHOI CITyKOm» [2].

3BHYAHO,3a3HAYCHI PillICHHS] BUKJIMKaHI YMOBaMH, B SIKUX (DyHKIIOHY€E
JeprkaBa ChOTOJHI, OJHAK CKaCyBaHHs CIELIIEPEBIPKH Ta OKPEMHX KOHKYPCHHX
MIPOLIEYP € EIEMEHTOM BTPATH AEMOKPATHYHOCTI, IIPO30POCTI Ta HEyMepeKe-
HOCTI KOHKYpCHOro BinOopy. Ha Hamy aymKy, MOBHE CKacyBaHHS LIMX IpOIe-
Oyp MOXK€ NPHU3BECTH 1O 3JIOBKHBAaHb Ta KOPYMNUIHHMX MOPYIIEHb, TOMY
JOUTBHUM Oyn0 O BUKOPHCTaHHS CHpOIICHHMX BAapiaHTIB CHELIIEPEBIPKUA Ta
KOHKYPCHOTO BiI0OpY Ha OCHOBI CKOPOYEHHS IX TPUBAJIOCTI.

Cnucok BUKOPHCTAHHUX JIZKepeJt

1. lesiki muTaHHs opradizainii poOOTH Jep)KaBHHUX CIyXOOBLIB Ta
NPaLiBHUKIB JEP)KaBHUX OPraHiB y Hepio BOeHHOTo craHy : IlocranoBa KMY
Bix 12.04.2022 p. Ne 440. Bepxosuna Paoa Vkpainu. 3axonooascmeo Ykpainu.
URL.: https://zakon.rada.gov.ua/laws/show/440-2022-%D0%BF#Text.
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2. IIpo 3atBepmxeHHs llopsaky NIpoBelEeHHS KOHKYpPCY Ha 3alHATTS
nocaj aepkaBHoi ciayx0u : [Tocranoa KMV Binx 25.03.2016 Ne 246 (B penak-
nii mocranosu Kabinery MinictpiB Ykpainu Bin 18 cepmusa 2017 p. Ne 648).
Bepxosna Paoda Ykpainu. 3axonoodascmeo Vipainu. URL: https://zakon.rada.
gov.ua/laws/show/246-2016-%D0%BF#Text

3. IIpo BHeceHHs 3MiH 10 3akoHiB Ykpainu «IIpo LeHTpallbHI OpraHu
BUKOHABUOi Biaan» Ta «IIpo MpaBoBHH PEKMM BOEHHOTO CTaHY» MIONO 3a0e3-
IIEYECHHs] KEPOBAHOCTI JIEPKaBOI0 B yMOBaX BOEHHOTO CTaHy : 3aKOH YKpaiHU
Big 24.03.2022 p. Ne 7153. Bepxogna Pada Yxpainu. 3axonodascmeo Ykpainu.
URL.: https://itd.rada.gov.ua/billinfo/Bills/pubFile/1245170

JOJIMHCBHKA MAPIA CTEITAHIBHA,

3aB. KayeJpy rocroJapCbKO-IPaBOBHX AUCLMILIIH IHCTUTYTY npaBa
JIbBIBCHKOTO AEPIKAaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB,

II-p IOpHA. HayK, Ipod.

J0 IUTAHHA 3AKOHOJABYOI'O PEI'YJIFOBAHHSA
HOTAPIAJIBHOI'O TPOLECY IIOAO BXKUTTS 3AXOJIB
J10 OXOPOHH CITAJIKOBOI'O MAMHA
HA YKPATHCBKHX TEPEHAX B 60-X POKAX XX CTOJIITTS

IIpaBoBe perymnoBaHHs OXOPOHH CIIaIKOBOTO MaifHa Ha rno4yarky 60-x po-
kiB XX cT. BiOyBasocsi, B OCHOBHOMY, Ha IiJICTaBi MiJJ3aKOHHUX HOPMATHUBHO-
MpaBOBUX akTiB. Bapto 3ayBaxurtu, mo y LluBineHomMy komekci YCPP 1922 p.
BifOyJI0CS 3apOXKEHHS MIPAaBOBUX HOPM IL0A0 O(OPMIICHHS CIIAJKOBOrO MaiiHa,
SIKi 3rOZIOM 3a3HAJIM 3HAYYIIMX IMO3UTUBHUX 3MiH y 1929 p. [1, c. 49].

Benuky ponb y po3BHTKY SIK IMBUIBHOTO 3aKOHOAABCTBA, TaK 1 0XO-
POHHM CIIaJIKOBOr0 MaiHa Ha ykpaiHchkux TepeHax B 1960 pp. Bigirpas L{uBinab-
Huii komeke Ykpaincekoi PCP [2]. TIpu 11boMy HarojoIryemo, Imo y 3aKOHO-
JaB4oMy aKxTi jumre 1Bi crarti (558 ta 559), mo po3mimieHi y po3minai cboMoMy
«CnazkoBe IpaBoy PETyIIOBAIN MITaHHS OXOPOHHU CIIaIKOBOTO MaiHa.

Sk 3ayBaKyBasiocsi HAMH paHillie, BUNHEHHS] HOTapiabHUX il TOKJIa-
Jlanocst KpiM HOTapiaibHUX KOHTOP, Ha — BUKOHABYi KOMITETH MICHKHX, CEJIHIII-
HUX Ta CUTBCHKHX paJ JEMyTaTiB TPYIAIINX, a 3 1966 p. — Tako HAa BUKOHABYL
KoMiTeTH pailoHHHX pax [3, c. 49].

3akoHOomaBIeM y cT. 558 «OxopoHa cmankoBoro MaiHay I{UBiTEHOTO
konekcy YPCP BcTaHOBIIOBaNHCSI OCHOBHI 3arajbHi 3acaid BXKUTTS 3aXOJiB,
II0JI0 OXOPOHU MaifHa IIOMEPJIUX IPOMaJIsH, sIKa 3a3Haja EeBHUX 3MiH y 1975 p.

B opurinanbHiil pepakuii Bkazanoi crarti LIK YPCP Oyno BcTaHOB-
JICHO JBa OCHOBHI IIOCTYJIaTH.

IMo-nepiie, BCTAHOBIEHO NEpeNiK HOTapiallbHUX OPraHiB, YIOBHOBa-
JKEHUX Ha BXKUTTS 3aXOJiB JI0 OXOPOHM CIaJKOBOI'O MaiiHa: HOTapiajbHi KOH-
TOpH, a TAKOXK BHKOHABYI KOMITETH CIJIbCHKHX a00 CENUIIHUX PaJl, y BUIAJIKY,
SKIIO Ha IXHIH TepuTOpil He 3HAXOMUThCA HOTapiaJbHA KOHTOpPA; HO-ApYyTe,
nependavyeHo BUIIAAKH, KOJIHM HOTAapiajdbHI OPraHd BIpaBi BKUBATH 3aXOAU IO
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OXOpOHH CIIaJIKOBOTO MaliHa, BPaxOBYIOUHM IHTEPECH JEpXKaBH, CIAJAKOEMIIIB,
BiJIKa300/ICPKyBayiB Ta KpeauTopiB [2].

Bapro 3ayBaxkutn, mo y 1975 p. 3akoHOZaBLEM yacTMHa Nepiua
ct. 558 IIK YPCP BukiazeHa y HOBii penakiiii. 3okpeMa, OyJ0 pO3LIMPEHO
MIEPENiK OpraHiB YIIOBHOBAXXECHUX HA BXKHTTS 3aXOJIB JI0 OXOPOHH CIAJKOBOTO
MaifHa, IUISXOM HaJJaHHS BUIIEBKA3aHUX MIOBHOBAXKCHb BUKOHABYMUM KOMITETaM
MICBKHX PaJ, y BUMIAJIKY BiICYTHOCTI Y HUX HOTapialbHUX KOHTOP.

ITo-Tpete, Bmeplie Ha 3aKOHOJABYOMY PiBHI BCTAHOBJICHO, IIO OXO-
pOHa CHaJKOBOTO MaifHa MOMEPJIOro TPHBAE JIMIIEC A0 MPUHHATTS CHAIIIWHU
HOro cragkoeMIsaMu [2].

VY Bunamky, SKIIO CHAAKOEMI HE MPUUHSUIM TaKy CHAALIMHY, TO
OXOpOHA CIAJIKOBOTO MaliHa Jisia JIMIIe 0 3aKiHueHa MepeadadeHo CTPOKY
JUTSL IPUMHATTS TaKoi CIIaAIIMHH.

Cr. 559 LIK YPCP nin Ha3Boro «[Ipu3HaueHHs XpaHuTens abo omikyHa
CIIAIKOBOTO MaifHa» Takox y 1975 p. 3a3Hana CyTTEBUX 3MiH, 30KpeMa B YaCTHHI
BCTaHOBJICHHS 000B’SI3Ky JepXaBHUM HOTapiycaM, P NPOBECHHI OIUCY MaiiHa
IIOMEPJIOro TPOMAITHUHA, IPU3HAYATH XPAHUTEIS TAKOTO OIMCAHOTO MaiiHa.

Sk wacmigok mpuiiHsATOoro B Ykpaini LlusineHoro komekcy YPCP,
31 cepniast 1964 p. mocranoBoro Pagu Minictpie YPCP Oyno 3aTBepmkeHO
Ionoxenns mpo nepxaBHuii HoTapiaT Ykpaincekoi PCP [4].Y myHKTI «m»
ct. 13 TlonoxeHHs, y TiepesiKy KOMIIETEHIIii HoTapiallbHAX OpraHiB OyJio mepea-
0a4yeHO BXKUBAHH 3aXO0/IIB [0 OXOPOHI MaifHa, 110 3TUILIHIIOCS ITiCIIs TOMEPIIUX.

AHAJIOTIYHUI BHJ] HOTApiaILHKUX JIiH, BIAMOBIIHO 10 MyHKTY «B» CT. 14
BkazaHoro HorapiampHoro monoxxeHHss 1964 p., 3milficHIOBaJM BUKOHKOMH
MICBKHX Ta CUIbCHKUX, @ TAKOXK CEJMIIHUX paJl ACHyTaTiB TPYAALIHX.

[IuTaHHS OXOPOHM CIIAJKOBOTO MaifHa BPETyJIhOBAHO 3aKOHOJABILIEM Y
MIAPO3IUTI «I» TiJ Ha3BOK «BKUTTA 3aX0[liB 110 OXOPOHI MaiHa, 110 3aJIMIIN-
JIOCS TICIIsl IOMEPIIOro, BUaya CBiIONTB PO MPaBO Ha CHAIIIUHY» po3aity [V
HOPMATHBHO-TIPABOBOTO aKTa.

Opnak yume nyHKTd 49—51 HoTapianbHOro MOJIOXKEHHS MaloTh Oe3-
HOCEepEeHE BiIHOIIEHHS [0 MIPOBAPKEHHS HOTApiaJIbHOTO MPOLECY IIOAO0 0XO-
POHHU CMAJIKOBOTO MaifHa, a IHIII — PeryiroBald MOPsIoK o(opMIICHHS craf-
KOBHX ITPaB.

3riJHO 3 YaCTHUHOIO APYrol MyHKTY 49 aKTa BCTAHOBJICHO MEpesiK
opraHiB, siki 3000B’s3aHi OyJM TMOBIIOMIISTH HOTapiajbHI OpraHU ACPIKABU
I0/I0 HEOOXITHOCTI BXKHUTTS 3aXO/IiB IIOJI0 OXOPOHHU CIAIKOBOrO MaiiHa. Takumu
opraHamy OyJIM: OpraHu Mililii, JOMOYIPABIiHHS, BIaCHUKU OYAUHKIB.

VY nmyHxti 50 BKa3aHOrO HOPMATHBHO-IIPABOBOTO aKTa BCTAHOBJIEHO
MIEBHI MPaBWJIa MIOJI0 Yacy OXOPOHH CHAIINHK, TOOTO TPUBAIOCTI 30epiraHHs
CIIaZKOBOTO MaifHa: O MPUHHATTS CTAAIIMHH CIIAAKOEMIISIMU ITOMEPIIOTO T'Po-
MaJsHUHA; 10 6 MiCsLiB, SKIIO Take NPUHHATTS CHAAUMHU HE BinOyiocs
crnaaxoeMIpiMu omepioro. Takox Oyj0 HaJaHO NMPaBO BXKUBATH 3aXOAHU OO0
OXOPOHH CHAJIIMHU «HE 3aJISKHO» BiJl TOTO, KOJIH CHaJKOAaBelb momep [4].

Ha namy nymxy, Hopmu LuBineHoro kozaexcy YPCP Ta IlonoxeHnHs
po JepkaBHUi HoTapiar 1964 p. B HEMOBHIM Mipi pPEryyiiooBaId MOPSAIOK
BXKUTTS 3aXOAiB 0 OXOPOHU CHAJKOBOr0 MaiHa.
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[lincraBoto Al BYMHEHHsS HOTapiaJlbHUX il Oe3mocepenHbO HOTA-
piycamMu HOTapialbHUX KOHTOp, Y T.4. IIOJO BXKUTTS 3aXOIiB 10 OXOPOHH
CMaJKOBOro MaiiHa Ha TOH yac OyJM BiANOBiHI HOTapialbHi iIHCTPYKLii.

30KkpemMa, TakuM akToM Oyna [HCTPYKIis MpO MOPSOOK BYHHEHHS
HOTapiaJbHUX /il HoTapianbHuMK KoHTOpamu YPCP, 3artBepmxena 22.01.1965 p.
Ipesunieto Bepxosroro Cyny YPCP [5]. V po3aini 4 Iucrpykuii «HorapiansHe
0ohOopMIICHHSI CIIAJIKOBUX TIPaB IpOMasiH» 0YJI0 BHOKPEMIIEHO OKPEMHI iIpo3-
1i1 «OxopoHa CagKoBOro MaiHay, 10 CKJIafy SIKOTO BXOAWIN ITyHKTH 154-175.

3a3HaueHi HOPMU PELENTYBaIU IOIEpe[Hi paJsSHChKI HOPMH ILOJO
IIPAaBOBOTO PETYJIIOBaHHS MPOLECY BXKHUTTS 3aXOMAIB 10 OXOPOHH CIIaJKOBOTO
MmaifHa, y T.4.. [uBineHOro koxaexcy YPCP 1963 p., IlonoxenHs mpo nep-
skapauid HOTapiaT YPCP 1964 p., a takox [HcTpykiii i3 3actocyBanus Iloso-
JKEHHs TIPO JIepKaBHUI HOTapiat, 3aTBepakenol MinicrepcrBoMm toctutlii YPCP
16 nucromana 1957 p.

3okpema, B IHCTpyKmii mpo MOPSOOK BYMHEHHsS HOTapialbHUX il
HOTapialbHUMHU KOHTOpamu YKpaincekoi PCP 1965 p. Oyio aeTaabHO BpEryibo-
BaHO TMPOIEC CKIAJaHHS aKTy OMHCY MaiiHa, TIOPSAJIOK BUIYYCHHS MaiiHa i3
OIHUCY, TOPSIIOK OIMUCY IIHHUX PYKOIMHUCIB YW MPOEKTIB, JITEPaTypHUX TBOPIB
Ta JIUCTIB, SIKI MAIOTh ICTOPUYHE, HAYKOBE YH JITEpaTypHE 3HAUYEHHS, 1 T.]I.

TakuM YUHOM, HOTapiaJIbHUH MPOIEC IOAO BXKHUTTS 3aXOJIB J0 0XO-
pOHU cnaskoBoro MaiiHa y 60-x pokax XX cT. JepKaBHUMH HOTapiycaMu TOTO
Yacy peryJIroBaBCsl B OCHOBHOMY IiJ[3aKOHHUMH HOPMATUBHO-IIPABOBUMH aKTaMU.

Cnucok BUKOPUCTAHUX JKepeJ

1. Jonunaceka M. C.JIo mUTaHHS 3apOUKEHHS TMPABOBOTO PETYJIIO-
BaHHS HOTapiaJbHOTO MPOLECY INOJ0 BXKHUTTS 3aXOAiB 10 OXOPOHH CIIaJIKOBOTO
MaifHa B palsHChKiit YkpaiHi. [lpusamnonpaeosi ma nyoniuno-npasosi gioHo-
cunu: npobremu meopii ma npakmuxuy: marepiaan MikHapoaHOT KOH(pepeHIii
(B aBTOpChbKil penpakuii) (M. Mapiynons, 24 BepecHs 2021 p.). Mapiynouns,
HouIYBC. 2021. C. 49-51.

2. lueinbauii xogexc Ykpaincekoi PCP : 3akon YPCP Bin 18 numus
1963 p. Ne 1540. URL: https://zakon.rada.gov.ua/laws/show/1540%D0%B0-06#Text.

3. lomuuceka M. C. 3aranpHa xapakTepucTuka IloJoeHHS ™po
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JOMIHIOK IPUHA AHATOJIIIBHA,

CTyZIGHTKA 1-T0 KypCy IOpUIMYHOTrO (aKyJIbTeTy
XMeNbHUIBKOTO YHIBEPCUTETY YIPaBIiHHS Ta paBa iMeHi Jleonina FO3pkoBa

TAPAHTII ATIBOKATCBHKOI AISIJIBHOCTI

IMuTanHs 11010 TapaHTii alBOKATCHKOI MisUIBHOCTI HA CHOTOAHINIHIN
JIEHb € «rapsunMy». Bigmosinno qo 3akony Ykpaiau «IIpo agBokarypy Ta aaBo-
KaTChKY MISUIBHICTB» MependaueHo ps rapaHTiil 3MiHCHEHHS aaBoKaTaMu ix
npodeciiinoi mispHOCTI. 1{i rapanTii cipsMoBaHHI Ha YHEMOXIIMBIEHHS BTPY-
YaHHs IPOIECyalbHUX OIOHEHTIB, 30KpeMa, IPaBOOXOPOHHHUX OPTraHiB, SKIIO
MOBa iiJie PO KpUMiHANbHE MPOBA/PKEHHS, Y MisUIbHICTh aIBOKATa, IO HAJIAE
CBOEMY KJI€HTY MpodeciiiHy T0moMory.

OpHuM 13 (yHIAMEHTATbHUX IPHUHIUIIB 3IHCHEHHS aJBOKATCHKOT
JISUIBHOCTI € HE3aJIeKHICTh 1HCTHTYTY aJBOKaTYpH Ta KOXKHOTO aJ[BOKAaTa, IO
nepeabdadeHo B cT. cT. 1, 4 3akony Ykpainu «IIpo agBokarypy Ta aJBOKaTChKY
IisubHICTBY. SIKiio Opartu g0 yBaru 3akoH Ykpainu «[Ipo agBokarypy Ta anBo-
KaTChKy MisUTBHICTBY, a came 4. 1 c¢T. 23, ne BU3HAYaeThes, o mpodeciitni
IIpaBa, YeCTh Ta TiAHICTH aJBOKAaTa rapaHTYIOTHCS i OXOPOHAIOTHECS OCHOBHUM
3akoHOM YKpaiHH, MM 3aKOHOM Ta IHIIMMH 3aKOHaMH, TO HEOOXiIHO 3Bep-
HYTH yBary, jae-(akrto, peBepanc B aapecy KOHCTUTYWii B LbOMY BHIAIKY
00ps0BUH, OCKITIBKU IOJIOKEHB, SKi O TrapaHTyBaJIM i OXOPOHSIN mpodeciiHi
IpaBa, 4eCTh Ta TiJHICTh CaMe aJBOKaTa TaM Hemae. BapTo 3a3Ha4yMTH, 110
CIIoBO «aaBoKaT» B OCHOBHOMY 3aKOHI BHKOPHCTAaHO JIHIIE OAWH Pa3 B KOH-
tekcTi cT. 59 Koncturyuii Ykpainu.

BaximBo Te, IO 32 YHHHUM 3aKOHOM HE JIWIIE MOPYIICHHS KpPHMi-
HaJbHOI CIpaBH, ajie i ONEepaTHBHO-PO3IIYKOBI 3aXOAW YU CJim4l Aii MOXYTb
3MIHCHIOBATUCS JIUILE 3 J03BOJNY Cyny. PillleHHsS X cyay Moe 3'IBUTHCS 3a
KJIONOTaHHsIM [ eHepalibHOTO MpOoKypopa YKpaiHu, HOro 3acTyNHHUKIB, MPOKY-
popa ABroHomHoi PecnyOmiku Kpum, ob6nacri, mict KueBa ta CeBacromnods,
TOOTO KOJIO 0Ci0 TOCHTH 3BYKEHO, IO J]a€ MO3UTHBHE 3HAUYCHHSI.

VY po3’siCHEeHHI MOJ0 TapaHTii aJIBOKATCHKOI JISUNTBHOCTI H OKpeMHuX
YMOB JTUCLHMIUTIHAPHOI BiAmoBinansHOCTI Paan anBokariB 3a3HaueHo, 110 MO3H-
THUBHUM OOOB’SI3KOM JIep)KaBU € CTBOPEHHs Ui IiSUTBHOCTI aBOKaTypH Bil-
HOBiHUX YMOB, 3a0€3MeUeHHs IpaB aJBOKaTa W NOTPHMMaHHS IapaHTid anBo-
KaTCbKOI JIiSUIbHOCTI, NPOBEJEHHS HEYNEPEDKEHOro pO3CilifyBaHHS (DakTiB
Takux nopymeHs (cr. 5, 20, 23 3akony Ykpainu «IIpo amBokatypy Ta amBo-
KaTChKY isUTbHICTBY, OCHOBHI MOJIOKEHHS MPO POJIb aBOKATIB, mpuitHsTi VIII
Konrpecom OOH mno 3anobiranHio 3nouuHaMm y cepudi 1990 p., Jdeknaparis
OOH «IIpo mpaBo Ta 000B’30K OKpEMHX OCI0, TPyl Ta OpraHiB CyCIIiIbCTBA
320XOYYBAaTH Ta 3aXMINATH 3arajlbHOBU3HAHI MpaBa JIIOJAWHU 1 OCHOBOIIOJIOXKHI
cBoGoau» Bix 09 rpyaus 1998 p.).

3a3HavyeHi HOPMATHUBHI JOKYMEHTH PO3MOBCIOIKYIOTH cepy mpode-
CiiiHMX rapaHTii Ha BCiX oci0, Mo mepedyBalTh Yy CTaTryci ajgBoKara, He-
3aJIGKHO BiJI IXHBOI'O CTaHy i (YHKIIH B KOHKPETHHX CYCHUIBHUX BIJHOCHHAX
1 GE3BIIHOCHO JI0 TXHIX KIIIEHTIB Ta CrpaB. 3TiHO 3 MOJIOKEHHSIMH CT. 6, 17 Ta
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32 3akony Ykpainu «IIpo agBokaTypy Ta aiBOKAaTChKy IisuibHicTb» [1], Ilo-
psaaky BeneHHs €PAY, diznuHa ocoba Mae cTaTyc agBoKara 3 4yacy OTpUMAaHHS
CBIIONTBA MPO TPABO HA 3aHSITTS aJBOKATCHKOIO AiSIILHICTIO i BHECEHHS BiJ0-
Mocteid ipo Hei mo €PAY Ta 1o MOMEHTY NMPUNMHEHHS TpaBa Ha 3aHATTS
aJIBOKaTCHKOIO JISUTBHICTIO W BHECEHHS IMPO Ii¢ BIAMOBIJIHUX BiJlOMOCTEH /10
€PAY. OTxe, NOMUPEHHS Ha aJBOKaTa rapaHTiil ioro npogecitHol AisIbHOCTI
HE 3aJCKUTh BiJl YKJIJICHHS ¥ 3MICTy JOTOBOPY MpO HAJaHHS BiAMOBIIHOI
IPaBOBOi JOIIOMOTH 3 KOHKPETHUM KiIi€eHTOM. I 11e nilficHO BakinuBuUi (akT, 110
MoBa e He npo Oyb-SKOr0 IOPUCTa, SIKUM HaJla€ IpaBHUYY JOIOMOTY, a caMe
BHUKOPUCTOBYETHCS CIIOBO «aJBOKAT» B Till iHTEpIIpeTallii, B siKiii mojae 3aKkoH.

OCHOBHUMH TPYAHOLIAMH, 3 SKUMU CTHKABCS KOXKHHH aJBOKaT € Te,
mo: 1) cymui He 3aBXau 00'€KTHBHI B MPOIIECi, IO € KAaTeTOPHYHUM HOpPYIICH-
HSM TapaHTiid; 2) MPOKypOpH, CIig4i ¥ IHII HpPEeJACTAaBHUKH MPAaBOOXOPOHHHUX
OpraHiB MalOTh 3aHAJTO IIUPOKI IIOBHOBAXEHHS, a 3JIOBKHBAIOYM HUMH YacTO
HE JOTPUMYIOTHCS BUMOT 3aKOHY Ta MaHIIMYJIIOIOTh HOr0 BUMOTaMH.

Buxozsiuu 3 1boro, Mo>xHa 3pOOMTH BUCHOBOK, 1110 Mpo(eciiiHi npasa
aJ[BOKATiB Ta rapaHTii aJ[BOKaTCHKOI TisUIBHOCTI CHCTEMAaTHYHO W pEryIspHO
MOPYUIYIOThCS, a MpaBa KIIEHTIB aJIBOKATIB HE MoBaxaroTh. 3a 2021-2022 pp.
HaHO1Ib1I TUIIOBUMHY HOPYLIEHHSIMH IIPAB 1 FapaHTiil aIBOKATiB BUSBUIIUCA:

— MOpYIICHHS1 TpaBa Ha KOH(QIJCHIIHEe CHUIKYBaHHS KIi€HTa 3
aJIBOKaTOM;

— HeHaJaHHS aJIBOKaTaM JIOCTYILY IO CBOIX KIII€HTIB,

— HemoJaHHs a00 HecBO€YacHe MOJAHHs aJjBOKATy JOCTYIy A0 iH(pop-
Mallii, MaTepialliB cipasy (1O CyTi, HEPELIKOLKAHHS i ATOTOBLI 3aXUCTY);

— 3aCTOCYBaHHS «I03aCYZ0BHX» 3aXOiB BIUIMBY Ha a/IBOKaTa (B TOMY
YHCII 3aIAKyBaHHS, [OTPO3, CIOBECHUX 00pa3, 3HUIICHHS MaiHa, (i3HYHHX
HanaJiB, BOMBCTBA (3a ocTaHHi 7 pokiB BOMTO Oinblie 15-Tu anBoKaris);

— MOPYIUEHHS CTaTyTy a/lBOKaTa B KpUMiHAJIBLHOMY MPOBAXKECHHI;

— MPOBEJICHHS HEMPaBOMIPHHUX OOIIYKiB B o(icax aJBOKATIB Ta BUIIY-
YeHHs JTOKYMEHTIB, 0 CTaHOBJIATH aBOKATCHKY TA€MHUIIO (HaAMararoynch B
Takui cnoci6 oTpuMaTy iHpOpMaNLilo O CIpaBi, A€ aJABOKAT 3aXUIA€ iHTEpecH
KJIIEHTA 1 31MCHIOIYH TUM CAMHM THCK Ha aJJBOKATa);

— 3JIOBKMBAHHS 3aJy4CHHSIM 0 IUCIUIUIIHAPHOI BiMOBIAAIBHOCTI
aJIBOKATIB 1 TOPYIICHHSIM KPUMiHAJBHUAX CIIPAB MPOTH aIBOKATIB.

SIKIIO K TOBOPUTH TPO AOPEYHI OOMEXKEHHS peaizaliii rapaHTii
aJIBOKAaTCHKOI IiSUTBHOCTI, TO MOKHA ITOTOJMTHCS JIMIIE 32 YMOB, KOJH 3aIpo-
BQ/UKCHHS TAaKHX OOMEXEHb € HifiCHO BUIIPAaBJAHUM, BOAHOYAC Y TaKOMY BH-
IaJIKy BUHUKA€ IpobiaeMa BUPOOIEHHS YiTKUX KPUTEPiiB OOIPyHTYBaHHS. ¥ Liif
cuTyalii AOLINBHO 3BEPHYTUCS A0 HPUHLUIY HpomopuiiHOcTi. Sk Bkazye
C. II. IlorpeGHsK, And NPaBUIBHOTO 3aCTOCYBAHHS MPUHLUILY IIPONOPLIHHOCTI
BaXXJIMBE 3HAUCHHS Ma€ TECT Ha MPOMOPLiHHICTh. BiH Mae 0JHy 1 Ty % OCHOBHY
IBOETANHy CTPyKTypy. Ha mepmomy erami ciii yCTaHOBUTH, IO BJIaJHUMH
IisIMM BHSIBUIIOCS. OOMEXeHe MeBHe mpaBo. Ha napyromy erami Biaja IMOBHHHA
IIPOJIEMOHCTPYBATU, 110 BOHA IepeciilyBaia MEBHY JEriTUMHY MeTy H 110
obmesxeHHs Oyio nponopuiiine miit meti [3, c. 7]. M. Koer-Emenis Ta L. ITopar
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3a3HAYMIM, 110 TECT Ha MPONOPLIHHICTh Ma€ BKJIIOYATH B cebe TPU KpUTEpii:
mo-mepiie, 3acio, MpU3HAYCHUH AJs JOCATHEHHS METH BIIaJd, TIOBUHEH IIif-
XOMTH JJISl JIOCATHEHHS 1€l MeTH (IOPEYHICTh), MO-APYTe, 3 YCIX MOMKINBUX
Mae OyTH 0OpaHO came TOil 3aci0, sKuii HAaHMEHIIOK MIpol OOMEKY€E MpaBoO
MPHUBATHOI 0cOOU (HEOOXIMHICTB); MO-TPETE, MIKO/Ia MPUBATHIN 0c00i Big 0OMe-
xeHHs 11 mpaBa MOBMHHA OyTH HPONOPLIHHOI KOPUCTI ypsiy ILIONO JOCST-
HEHHS [I0CTaBJIEHOT il (IPONOpUilHICTh Y By3bKOMY CeHCI) [4, c. 61].

MosxHa 3poOMTH BHCHOBOK, L0 OOMEXKEHHs peanisaiii rapasrii
aJIBOKATCHKOI AISUIBHOCTI MOXKYTh MaTH BHKJIFOYHO THMYACOBHI XapakTep Ta €
JIOTTYCTUMHMMH JIMIIIE 32 YMOB 1X CYBOPOT BiJIMOBIJHOCTI TIPUHIIMITY MPOIOPIIiii-
HOCTI, TOOTO MPOXOJPKEHHS HUMH TECTY Ha ITPOIOPLiHHICTS.
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JAPATOHEHKO AHHA OJIEKCAHJIPIBHA,

JIo1l. KadepH Mpasa Ta MPaBOOXOPOHHOT isTIbHOCTI
LleHTpaTbHOYKPAiHCHKOTO IepIKaBHOTO MearorivHoro yHIiBEpCHTETY
iMeHi Bonoanmupa Bunanuenka,

KaHZ. OpUJ. HayK, JOIL.;

IIBELIb AJIIHA TEHHAIIIBHA,

3100yBay Ipyroro (MaricTepchbKoro) piBHs BUIIOT OCBITH
LleHTpanbHOYKPaiHCHKOTO ACP/KaBHOTO MEIaroTivHOTO YHIBEPCHTETY
iMeHi Bonogumupa BunHnuenka

OCOBJIMBOCTI BUBHAYEHHSA NIPEJMETY JOKA3YBAHHSA
Y KPUMIHAJIBHOMY ITPOLECI

Y KpuMiHAIBHOMY TpOLECi K Haylli, B TEOpil JOKa3iB OJIHE 3 LCH-
TPaJIbHUX Miclb 3aiiMae came HOHSTTS IpeaMeTa AOKa3yBaHHS y KPUMiHab-
HOMY TpOBa/KEHHi. I[IpaBuibHE HOro BH3HAYCHHS J03BOJSE€ BCTAHOBHUTH
KOHKPETHE 3aBJIaHHsI, HATPSAMH 1 00CST PO3CIiAyBaHHS Ta CYJOBOTO PO3IIISALY
MIPOBADKEHHSI, 3pOOUTH 1X LIIECIPIMOBAHIMH Ta [UIAHOMIPHHUMH, IO MPU3BE]IC,
3pEIITO0, IO BCTAHOBJCHHS 00’€KTHBHOI iCTMHHU y crpaBi. Ha choroaHinHin
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JICHBb CepeJl IIPOLECYaTiCTiB HEMa€e €MHOT TYMKH IOJ0 FOPHIMYHOT IPUPOIH Ta
THOCEOJIOTIYHOI CYTHOCTI ICTHHH, SIKA BCTAHOBJIIOETHCSA Y KPUMIHAJILHOMY TPO-
neci. OHaK MpaBHJIbHE BUPIMICHHS MUX MUTAHb Ma€ HEe JIMIIE BaXIIMBE TEOpe-
TUYHE, a ¥ BEJMKE MPAKTUYHE 3HAYCHHS JUIS KPUMIHAJIBHOTO MPOBAKEHHS,
OCKUTBKH BCTaHOBJICHHSI 00’ €KTUBHOI ICTHHHU € HEOOXIHOK YMOBOIO JJIS peali-
3anii Beix #oro 3aBaaHb [1, c.44]. Y meromonorii HayKOBOTO Mi3HAHHS i
ICTHHOIO PO3YMIIOTh BiJIIIOBIHICTh HAIIIMX YSIBJICHb, BUCHOBKIB, TyMOK, 00’ €KTHB-
Hoi mificHocTi. ToMy mif iCTUHOIO y KpHUMiHalIbHOMY IPOILECi CHiJ PO3yMITH
BI/IMOBIIHICTh BUCHOBKIB, 3HaHb CIIYOT0, MPOKYpPOpa, CIITIOTO CYAi, CyIIi
Ipo BCi iCTOTHI 00CTaBMHU crpaBu (MOisl KPUMIHAIBHOTO MPABOMOPYIICHHS,
BHHA 0COOM, MOTHUB, BHJI Ta PO3MIp LIKOJH TOIIO, TOOTO MpeIMET JOKa3yBaHHS)
TOMY, IO MaJIO MiCIIe HACTIPAB/II.

Y KpUMiHaIBHOMY CYJIOYMHCTBI Ti3HAHHS 00’ €KTUBHOI AIMCHOCTI Bif-
OyBa€ThCS y MIpy pyXy KPUMIHAJIBHOTO MPOBAKEHHS, IPUYOMY TPOLIECYaNbHI
aKTH, [0 MPUIMAIOTHCS OJUH 32 OJHUM, BiIOOPaXKaroTh MEBHI €TAIM JOCSAT-
HEHHs 00’ €KTHBHOI icTHHU. Take Mi3HAHHS MOYKHA PO3MJIAJATH, K MOCTYIIOBHN
PYX BiJ BHECEHHs BiZloMOCTEW 70 €IMHOTO peecTpy IOCYIOBHUX PO3CIijTyBaHb
Yyepe3 MOBIJOMIICHHS TIPO MiJ03py Ta OOBHHYBAJIBHHHA aKT JO BHUPOKY abo
YXBaJIM BUILOTO CYJY.

IIpore komu ¥meTbCs NMPO BCTAaHOBIECHHS ICTHHHM Y IIPOBAJKEHHI,
MaloTh Ha yBa3i He mpouec ii BCTAaHOBJICHHS, a pe3yJIbTaT, METa JAOBEACHHS Y
KpUMiHAJIBHOMY MPOBaKeHHI. TakuM YHHOM, 00’ €KTHBHA iICTHHA — METa Mi3Ha-
BaJIbHOI JiSTIBHOCTI y KpUMiHaIbHOMY Iporeci. @opMolo Mi3HAHHS € JIOBe-
nenus. 1o x 10 mpolecyanbHUX aKTiB, PIlleHb Yy MPOBAPKEHHI, BCi BOHH
BioOpa)kaloTh HE MEBHI €TAIM JOCATHEHHS iCTUHH, a IIEBHI e€Tanu pyxy A0 Hel
SIK 10 KiHIIeBoi MeTH. [109aTKOBI Ta MPOMIXHI PIIICHHS 3aBXKIU MPUAMAIOTHCS
Ha MiAcTaBi HemoBHOI iH(popMamii mOA0 mpeaMeTa NoKa3yBaHHA. B Takux
YMOBAaX CYIDKSHH:I CIITY0T0 MArOTh XapakTep Bepciid [2, c. 239].

KpuminanbHO-mpoliecyaabHe 3aKOHOJIABCTBO NEBHUM YHHOM BILTHUBAE
Ha Mpollec IUIaHyBaHHs PO3CIiIyBaHHs Ta Horo Ge3mocepeHe BUKOHaHHS. Tak,
3aKOHOM BCTAaHOBIICHO 3aBJIaHHS PO3CJIilyBaHHs, 3MICT MPEIMETa JOKa3yBaHHS,
SIKI MaloTh OyTH BiJMIOBIIHO BHKOHAHI Ta BCTAHOBJICHI B XOJi JOCYIOBOTO
crincTBa. Buxozmsuu i3 3MicTy 3aBiaHb, ciigunii nependadae, iaHye BUKOHAHHS
OKpEeMHUX CIiTuuX Aid abo X KOMIUIEKCY, 8 TaKOX OINepaTHBHO-PO3IIYKOBHX
3ax0liB, TOOTO BH3HAYa€e IUISIXH Ta 3aCOOM BHPIIICHHS 3a3HAYCHUX 3aBJIaHb.
Tyt cnig 3a3Haunty, mwo KIIK Ykpaiuu BBIB y KpUMIHAJIBHUI IpOLIEC 3HAYHY
YacTHHY OIEPaTHBHO-PO3IIYKOBOI ALSIGHOCTI, ane mpH 1mpoMy y cr.40, e mepe-
paxoBaHi MOBHOBA)XXEHHSI CJIITUOTO, HE NepeadadyeHo MpaBo CIIi40ro A0pydaTH
OIEPaTHBHUAM MiPO3/iIaM IPOBEICHHS OIIEPAaTHBHO-PO3IIYKOBUX 3axoiB [3].

TakuMm uuHOM, iH(pOpMALis HPO CTPYKTYPHI €IEMEHTH IpeaMeTa
JOBeNeHHs, 11 00CAT Ha MEBHOMY €Talli PO3CIiAyBaHHS HAJAIOTh MOXIIUBICTH
CITiTIOMy BHCYBATH Bepcil Ta miIaHyBaTH posciinysanus [1, c. 49, 50].

Otxe, MpaBUIIbHE BCTAHOBJICHHS MPEIMETA JOKA3yBaHHs 00YyMOBIIIOE
NpaBUIbHY KBaJi(hiKallilo 3JI0YMHHOTO JisIHHS, 5IKa, CBOEIO UEProl0, MA€ SIK CYTO
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KPHMiHAJIBHO-TIPABOBE, TaK 1 KPUMIHAIBHO-TIPOLIECYaIbHE 3HAYCHHS, BILTHBA-
I0YM BECh KOMIUIEKC MUTaHb KPUMIiHAJIHHOI BiJIOBINAIbHOCTI TEBHHUI BHUJ
31m04nHy. TakuM YHHOM, TPOCTEXYETHCS HE JIMIIE 3B'S30K MK KPUMiHAIBHO-
MaTepiaJbHUM Ta MPOLECYALHUM MPAaBOM, a i B3a€MOOOYMOBIICHICTh JCIKHX
IXHIX TpaBOBUX IHCTHUTYTIB [1, ¢. 52].

BcranoBieHHs 0OCTaBUH IIpeAMeTa JOKa3yBaHHS € HEOOXiIHUM MHicis
3aKiHYeHHsT JOCYZ0BOTO PO3CIIiTyBaHHs Ta CyJOBOrO po3rriay. Tak, B OOBHHYBaIIb-
HOMY aKTi MaloTh OyTH BioOpaxkeHi 00CTaBUHH, IO BXOUITH 10 IIpeaMeTa JoKa3y-
BaHHs (cT. 291 KIIK Ykpaium); nmpu yxBaii BUPOKY TaKOXX BUPILIYIOTHCS IH-
TaHHsI, [IOB’s13aHi 3 00cTaBrHaMU npeameTa noBeaeHHs (cr. 368 KIIK Ykpainn) [3].

IIpenmer noka3yBaHHS Mae€, X04 1 HENpsiMi, (PyHKI[IOHABHI 3B 3KH 3
MIPUIHCaMH, L0 BCTAaHOBIIOIOTH MOPSIOK Ta YMOBU NPOBADKEHHS CIIAYHX
(po31IYKOBUX) Ta HErJacHUX CliguuX (po3UIykoBux) niil. Byap-sika Taka nist
CIpsAIMOBaHa Ha 30MpaHHs Ta MEePEeBipKy M0KAa3iB, IO MiATBEPIKYIOTh a00 CIIpo-
CTOBYIOTh Oyzb-110 B 0OCTaBHHAX IpeaMeTa A0Ka3yBaHHsS, TOOTO, 3a J0IOMO-
IO JIOKa31B PO3MOPSHKCHHS MPO MOPSIOK MPOBAIKCHHS OYIb-SIKMX CIiTYnuX
(po31IYyKOBUX) Ta HETJIACHUX CIIMYMX (PO3LIYKOBHX) il TOB’sI3aHi 3 00CTaBU-
HaMH TIpeaMeTa gokasyBanus [1, ¢. 52, 53].

3 BUKJIAJICHOTO BUILIMBA€, L0 3aKOHOJABUE BU3HAYECHHS IpeaMETa
JOKa3yBaHHS Ma€ 3HA4YeHHS I npakTuku. [lo-meprre, BOHO € 3arajibHO-
IIPaBOBUM PO3MOPSKEHHSAM 3 3arajJbHUM 00CATOM 3HaHb, 1[0 HEOOXiMHI A
MPUUAHATTS OCTATOYHOTO pilleHHs y crpasi. [To-apyre, cTpykTypa oOCTaBHH
ImpeaMeTa IOBEACHHS € (PakTHYHOI 0a30l0 U OCHOBHMX IIPOLECYaJbHUX
pillIeHb y CIpaBi, OCKUIBKH 3aKOH BHMara€e BCTaHOBJICHI 00OCTaBHHH BizoOpa-
JKaTH y TOBIIOMIICHHI PO MiJ03py, OOBHHYBAJIbHUH aKT Ta BHPOK. [lo-Tperte,
3HAHHS PO 0OCTABMHU TpeIMeTa TOBEACHHS J03BOJISIOTh NPUHHITH ITPOMIXKHI
pilICHHS: PO BiAMIKOXYBaHHS 30MTKIB Y KPUMiHATBHOMY HMPOBAKECHH], apeIuT
MaifHa, 3aTpUMaHHS 0co0H, OOpaHHS 3amo0KHOrO 3aXONy Yy BHIJISII yTpU-
MaHHs MiJ BapTOI0, BU3HAUCHHS (OPMH PO3CIiAyBaHHS Ta MiACTiJHOCTI, Mpo-
BEACHHS CIITYUX (PO3UIYKOBUX) Ta HETJIACHUX CIiJUUX (PO3IIYKOBHX) Jili.
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AYPMAH MUKOJIA OJIEKCAH/IPOBUHY,

npod. kadeapH AeprKaBHOTO YIPABIIIHHSI 1 MICLIEBOIO CAMOBPSITYBaHHS
XepCOHCHKOTO HAIIOHATFHOTO TEXHITHOTO YHIBEPCUTETY,

II-D HAYK 3 I€PK. YIIPABIiHHA, Ipod.;

XMEJIBHUILIbKA MAPIA BOJIOAUMMPIBHA,

acmipaHTKa KadeIpy Aep>KaBHOTO YIIPABIiHHS 1 MiCLIEBOTO CAMOBPSAYBaHHS
XepCcOHCHKOro HAIIOHATFHOTO TEXHIYHOTO YHIBEPCUTETY

OCOBJIMBOCTI HOPMATHUBHO-ITIPABOBOI'O 3ABE3NNEYEHHSI
JEPKABHOI PETI'YJIATOPHOI HOJIITUKHU
Y COEPI OITIOJATKYBAHHAII YAC BOEHHOI'O CTAHY

B mepioa BoeHHOTO cTaHy, SKUW OyB YBCACHHI B IO IICJIS IMOBHO-
MacirabHoro Bropraenus Pocii B YkpaiHy, mepej Halow Iep:KaBoio ITOCTaIn
HOBI IpoOJEMHU HE TINBKKM Ha (POHTAX BiMHM, aje ¥ Ha E€KOHOMIYHOMY Ta
comianpHOMy. IlpruomMy Bci Ii Tp¥ (POHTH TICHO IIOB’S3aHI MK COOOIO.
BiticbkoBi mil MH B HaIIoOMy JOCTIIKEHH] po3riIsgaTH He OyIeMo, Tak K He €
(axiBISIMH y LOMY IHTaHHI, a 30CEPEIUMOCS Ha COILaIbHO-€KOHOMIYHOMY
BIUIMBI Ta HOPMATUBHO-IIPABOBOMY 3a0e3IeUeHH] IIPOIECIB AEPKABHOI'O yIIpaB-
JiHH y Takiid chepi sk GpopMyBaHHS Ta peaiizailis ACpKaBHOI PEryJISTOPHOL
MOJIITHKH Y cepi OImoaTKyBaHHS.

ITicas moyaTky BOEHHMX il 10 CKJaxy 30poMHUX cui YKpaiHH Ta
IHIIMX BOEHI30BAHUX MiAPO3IiIAiB IMPAaBOOXOPOHHUX OpraHiB, Oyia0 MOOIIi30-
BaHO PE3EPBICTIB Ta TOOPOBOBIIB, SKi, B OUILIIOCTI CBOIH, € IMTPEACTABHUKAMH
AaKTHBHOTO Ipomapky HaceineHHs. Cepeln HUX — 0araTo IpeICTaBHUKIB MAJIOro
613Hecy abo IMpaLiBHHUKIB HiJIPHEMCTB MaJOr0 Ta CEPEAHLOI0 PIBHS, OIOIKET-
HUX YCTaHOB Ta opraHizailiii. e CIpHYMHIIO MIEBHY CTarHaI(il0 BUPOOHHUIITBA
abo0 3HIWKeHHS e(DEKTHBHOCTI VIIPaBIiHHSA, HAa AKY HaKIangacsd HEMOXXJIHMBICTH
BEJEHHS Oi3HECY HA THMMYACOBO OKYIIOBAHUX TEPHTOPIIX a00 Ha 3BLILHEHMX
TEPUTOPISIX, MPOTE Ha SKUX MiANMPUEMCTBA a00 TX BHPOOHMYA YM JIOTICTHYHA
migcucTeMu Oynu 3HUIIEH]. TakuM YHHOM, KpIM BHOYXOBOI'O 3pPOCTaHHS IIpsi-
MHX BOEHHHX BHTPAT 3 JICP)KABHOTO OIOKETY, CKOHOMIYHY KPU3Y BUKIHKAIO
3MEHIICHHS KUTBKOCTI IFOYHMX MIiANMPUEMCTB Ta MiANPHEMIIB 1 BiJMOBiIHE
3MEHIIEHHS IOAAaTKOBUX HAIXO/KEHD BiJ HUX.

KpiMm Toro, Beimmka 4acTka HaceJIEHHS IEpeMIIyBaJIUCs IOAam Bif
MiCITb BEIEHHS OOMOBHX ili, IO, CBOEI YEPro0, CIPHUUYMHIIO COIIaIbHY
KpH3y Ta Kpu3y JucOaiaHCy KyIiBEIbHOI CIIPOMOKHOCTI Ha Pi3HHX TEPHTOPIIX
Vxpainn. Tak, BiATIK HaceJleHHsS B 3axigHi oOjacti YKpaiHH Ta 3a KOPIOH
MPU3BIB 0 JOZATKOBOTO 3MEHIICHHS KiJIBKOCTI MPAIliBHUKIB IIIIMIPHEMCTB B
OinpmrocTi obmacTedt Ykpainu, mo mpsaMo ITOTEPIIAIOTEH Bif BOECHHOI arpecii, a
IJISL CaMHUX TIEPEMIIICHUX OCI0 03HAa4YaB HE TUIBKH CYTTEBY 3MIHY YMOB IIPOXKH-
BaHHs (0OYT, po0OOTa, OCBiTa, MEIMUHE 00CIYTOBYBaHHS TOILO), aJlle i CyTTEBE
3MEHIIICHHS T0XO/IB TOMOTIOCIIOAaPCTB.

JepskaBa 30cepeaniiacs Ha BUPIMIECHH]I COIliaIbHUX MPOOJIEM, OCKITEKH
e € OAHi€ro 3 OCHOBHHX (yHKIIH mep:kaBu. IIpore He 3a0yBaja BOHA i IIpo
ekoHOMIKy. Tak, OyJI0 IpUHHSITO 1 3apa3 pPoO3pOOISIOTLECS 3aKOHH Ta i 3aKOHHI
HOPMAaTUBHO-IIPABOBI aKTH, HAIPaBICHI Ha CTUMYJIIOBaHHA Oi3HECYy 3 METOIO
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IIOBEPHEHHSI POOOYMX MICIlb, CTHMYJIIOBAaHHS BHUPOOHMIITBA Ta HAIOBHEHHS
OI0[KETIB pi3HUX piBHIB. Lle mpOmOHYeThCS POOHUTH IIIIXOM (HOpMyBaHHS
HOBHUX IIIXO/IB 0 JCP:KaBHOI PEryIaTOPHOI MOJITUKH Y cepi OMoAaTKyBaHHS
(mepxaBHOT MOJATKOBOI MOJITHKM) Ta 1X peaiizallii Ha JepKaBHOMY piBHI Ta
PiBHI OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS (TpOMa).

Jep:kaBHa IMOJaTKOBA IMOJITHKA MAa€ HAa METI BHPIIICHHS IBOX 3aB-
JlaHb, 0 B OIIBIIOCTI BHIAAKIB MPOTHUPIYATEL OJHE OQHOMY (TOOTO JepkaBa y
CBOIX PEryIsSTOPHHUX PIlIEHHAX ITOBMHHA ITOCTIMHO IIyKaTH OalaHCc MK HUMH).
Ie, 3 ogHOTO OOKY, YCTAHOBIICHHS CTUMYJIFOIOYHX CTaBOK ITOJIATKIB i 300piB, 10
CIPHUATAMYTHh PO3BUTKY €KOHOMIYHOI CHCTEMH YKpaiHd, a 3 iHImoro — 3abes-
MevaTh HaIXOPKEHHS KOIITIB 0 OIOKETIB YCiX PIBHIB, 10 OyIyTh CHPUSATH
PO3BHUTKY J€pyKaBH, PETioHIB, rpomaj. ToOTo, 3a0e3nedeHHs OajlaHCy MiX
COIiaIbHO-€KOHOMIYHHUM PO3BUTKOM Ta BUKOHAHHSAM JeP:KaBoro 11 GpyHKmin [1].

Boenna arpecis Pocilicekoi ®enepariii cyTTe€BO BIUIMHYJIA Ha PiBEHb
BEJIEHHS TOCIIOAPCHKOI MisITBHOCTI MiAMPHEMCTB — FOPUAMYHUX OCI0 1 ImiampreM-
miB — (ismyHux 0cid mo Bciil TepuTopii YKpainn. 3a momepeaHiMu po3paxyH-
kamu Ypsay Ykpainu ta HarionamsHoro banky YkpaiHu Ha mo4aTtok TpaBHS
2022 p. npsMi ¢isuuHi BrpaTth iHGPacTPYKTypH IS YKpaiHu CKIIAIH BKE TTOHAL
100 mapx monapis CIIA [2], a 3 BpaxyBaHHSIM HENPSIMHX BTPaT 1€ CTAHOBHUTH
o1apmre 500 mup ponapis CHIA mist Beiel eKoHOMIYHOT cucteMu Ykpainu [3].

Jlns1 3MeHIIeHHs: MaitOyTHIX BTpaT BiJ pyHHYBaHb iHQPACTPYKTYPH UH
MPUIIHHEHHA a00 CKOPOYEHHS ITiAIPHEMHMIIEKOI JiSILHOCTI Y MajoMy, Cepej-
HBOMY Ta BEJIMKOMY BHMipax HEOOXIOHO 3a3/1ajerigs po3po0IIsATH, IIPUMATH Ta
peati3oByBaTH HECTAHIAPTHI PILICHHS, 110 TOBUHHI CIIPUSTH CTBOPEHHIO MaKCH-
MaJIbHO CIPHSTIMBUX YMOB IJIs1 BeACHHS OI3HECY, CIPOIICHHS PETYISITOPHOTO
CEpENIOBMINA Ta 3MEHIIEHHS DPETYJISTOPHOIO BIIMBY, a TAKOXK 0 MiHIMi3aIlii
MMOJAaTKOBOTO HABAHTA)KCHHS Ta CIIPOIICHHS [TOAAaTKOBOr0 aJAMIiHICTPYBaHHSI.

MeTor0 HAIIoro JOCIiHKEHHS € caMe aHalli3 PEryISTOPHUX HOPM, IO
yXBaJIeHI B Mepioji BOEHHOTO CTaHy 1 CTOCYHOTHCS IMPOIIECIB aaMiHICTpyBaHHS
MOJATKIB Ta BEACHHS MOJATKOBOI 3BITHOCTI.

Tlepmri 3minm y 1iii cdepi 3pobunn 3akonn Ykpainm Bim 3 Oepesns
2022 p. «IIpo 3axucT iHTEpECiB Cy0’€KTIB MMOJAHHS 3BITHOCTI Ta IHIIHX JOKY-
MEHTIB y Tepion [ii BOEHHOro cTaHy abo ctany BiiHH»[4] Ta «IIpo BHECEHHS
3miH 10 ITomaTkoBOro KoAekcy YKpaiHM Ta IHIIMX 3aKOHOJABYMX aKTiB YKpaiHu
IIIOI0 OCOOIMBOCTEN OIMOJATKYBAaHHS Ta MOJAHHS 3BITHOCTI y Tepion aii BOEH-
HOro crany» [5]. OCHOBHMMM HOBAI[iIMH LIMX HOPMATHBHO-IIPABOBHX aKTiB
CTajI 3BUILHEHHS IUIATHHKIB MTOAATKIB Bijl BIAMOBIAAIBHOCTI Y pa3i BiACYTHOCTI
MOKJIMBOCTI CBO€YACHO BHKOHATH IIOJATKOBHI OO0OOB’SI30K, MOpaTOpiii Ha
MIPOBEIEHHS BCiX BHUJIB ITOJATKOBUX IIEPEBIPOK, 3YIMUHEHHS Iepebiry BU3HAUE-
HUX IIOJATKOBUM 3aKOHOJAaBCTBOM CTPOKIB, IPOJOBXEHHS TEPMIHY il JiIEH-
31i, 3BIBHEHHS Bil CaHKLIHM 3a HOPYIIEHHS BUMOT 3aCTOCYBAaHHS PEECTPATOPIB
PO3paxyHKOBHUX omepaliiii Tomuro [6].

HacrynmanMm HOpMaTHBHO-TIPABOBMM aKTOM y Ifili cdepi craB 3akoH
Vipaian Big 15.03.2022 p. Ne 2120-1X «IIpo BHecenns 3mid no ITomatkoBoro
KoAeKCcy YKpaiHM Ta IHIIMX 3aKOHOJABYMX aKTiB YKpaiHu 100 Aii HOpM Ha
nepion aii BoeHHoro cranHy» [7]. Llum 3akoHom YkpaiHu, 30Kkpema, mepen-
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0ava€ThCsl HHM3KAa HOPM, HAIIPABJIIEHHX HA ITOJIETIIEHHS IPOIECIB aIMIHICTPY-
BaHHs MMOJATKIB JUIS MPESICTABHUKIB MAJNOr0 Ta CepelHbOro Oi3Hecy. J[o Takux
HOPM MOJKHA BiJTHECTH, 30Kpema:

— CKacyBaHHS OOMEXEHHS II0/0 KiJIbKOCTI 0ci0, siKi mepeOyBarTh y
TPYAOBHUX BiIHOCHHAX 3 MiIIPUEMCTBAMH Ta MiANPHEMIISIMH;

— CKacyBaHHs OOMEXKEHHS 111010 BUAIB JisiibHOCTI juist 111 rpynu mat-
HHKIB €JMHOrO MOAAaTKy (KpiM TiSJBHOCTI 3 MiZAaKIU3HUMH TOBApaMH, I'Pajb-
HOro Gi3Hecy, 00MiHYy BaJIIOT Ta BUIOOYTKY Ta peaiizallii KOpUCHUX KOMaJIiH);

— CKaCyBaHHs IIEPEBIPOK I10 IIPABHIILHOCTI HApaxyBaHHSA Ta CILIATH
€CB 3 o1HO9acCHNM 3BUILHEHHAM BiJ crutaty mrpadis Ta mnexi mo €CB;

— CIIPOIIEHHS 3apaxyBaHHs MOJaTKOBOrO kpeauty 1o I1/IB Ha ocHOBI
MEPBUHHKX JIOKYMEHTIB (0€3 peecTpallii MOAaTKOBUX HAKJIAIHHX).

BrpoBajskeHi 3MiHH 10 MOJaTKOBOTO 3aKOHOJABCTBA BHMAaraTHMYTh
JAIBIIOT0  yIOCKOHAJICHHS METOJMYHO-OpraHi3alliifHoro 3abe3reucHHS 3
METOI0 ONTHMI3amil afMiHICTPYBaHHs CIIPABIISIHHSA ITOJATKIB Ta BEACHHS II0JAT-
KOBOI 3BITHOCTI. B TOi1 jke yac HaKONIMYCHMIA TOCBI Ta peaabHe BIPOBAIKECHHS
HOBHMX MEXaHi3MiB aaMiHICTpyBaHHS IOJATKIB CTaHE «JIpaiiBEpOM» €KOHOMIU-
HOTO BiJHOBJIEHHS Y SIK ITiJ] YaC BOEHHOI'O CTaHy, TaK 1 B IOBOEHHUH nepion. Tomy
X0YEeMO 3BEPHYTH yBary Ha HEOOXiIHOCTI JOTPHUMAaHHS BCiX HOPM PETyJIATOP-
HOT'O 3aKOHOJIABCTBA Ta 3aralbHOEKOHOMIYHHX IPHHIUIIB, IO IepeadadaroTh
aHaJIi3 Ta OLIHKY JOXO/IB 1 BUTPAT OFOKETIB Pi3HUX PiBHIB, Oi3HECY Ta rpoMa-
JIIH BiJI 3aIIpOBaDKEHHS THX YM IHIIMX PErYIATOPHUX BIUIMBIB, Y TOMY YHCII i
BUTpAT Ha aIMIHICTPYBaHHS MOJATKIB 00 Ha BEICHHS MOJATKOBOI 3BITHOCTI.

Cnucok BUKOPHUCTAHHUX JIZKEPeJI

1. Aypman M. O. Tlpsmi Ta HempsiMi peryiasTOPHI BIUIMBU B MeXaxX
ZIep KaBHOI PEryJATOpHOl MOMTHKA. [Ipaso ma oepocasne ynpaéninns : 30.
Hayk. mpais / [3a pex. O. B. ITokartaepoi]|. 3amopioks : KITY, 2021. Ne 1.
C.209-216. URL: http://pdu-journal.kpu.zp.ua/archive/1_2021/33.pdfDOI
https://doi.org/10.32840/pdu.2021.1.31

2. Boosuuenko A., JlenymmHachkuii B. YkpaiHcbka eKOHOMIKA depes
BiiiHy BTpaTmia Omu3pko $100 mupn. Ski pyiiHyBaHHS KOIITYBaid YKpaiHi
naioinsire. Pospaxynku HBY. Forbes Vkpaina. URL: https://forbes.ua/inside/
ukrainska-ekonomika-cherez-viynu-vtratila-blizko-100-mlrd-yaki-ruynuvannya-
koshtuvali-ukraini-naybilshe-rozrakhunki-nbu-11052022-5956

3. Brparu mis Yipainu yepes sropraenns PO nepesumtyrors $500 mupz,.
Imurane. Iadopmariitne arenTcTBO «lHTEepdakc-Ykpaina». 16.03.2022. URL:
https://ua.interfax.com.ua/news/economic/814088.html

4. TIpo 3axucT iHTepeciB Cy0’€KTIB IOJAHHS 3BITHOCTI Ta IHIIUX
JIOKYMEHTIB y IIepioj Aii BOEHHOI'O CTaHy a0o0 cTaHy BiMiHHM : 3aK0oH YKpaiHu Bij
03 6epesnast 2022 p. Ne 2115-1X. Bepxosna Paoa Ykpainu. 3axonooascmeo
Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/2115-20#Text

5. IIpo BHecenHus 3MiH A0 ITomaTkoBOro Komaekcy YKpaiHd Ta iHIIHX
3aKOHOJAaBYHX aKTIB YKpalHH 1100 OCOOJMBOCTE OMOAATKYBAHHS Ta MOIaHHS
3BITHOCTI y nepiof il BOEHHOro cTany: 3akoH Ykpainu Bia 03 Gepesns 2022 p.

62


https://forbes.ua/

Ne 2118-IX. Bepxosua Paoa Vkpainu. 3axonooaécmeo Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2118-20#n5

6. IHCTpyMeHTH IIOaTKOBOI IMiATPUMKHM Oi3HeCy y BoeHHHMI dac. Hario-
HaIBHUM IHCTHTYT cTpaTeriuHux gociikens Ykpainua., URL: https:/niss.gov.ua/
news/novyny-nisd/instrumenty-podatkovoyi-pidtrymky-biznesu-u-voyennyy-chas

7. IIpo BHeceHHs 3MiH A0 ITomaTkoBOro Kojaekcy YKpaiHd Ta IHIIUX
3aKOHOMABYMX aKTIiB YKpaiHM IOJO Aii HOpM Ha Iepiofd Ail BOEHHOI'O CTaHy:
3axon Ykpainu Big 15.03.2022 p. Ne 2120-1X. Bepxosna Paoda Vkpainu. 3akono-
oascmeo Yrpainu. URL: https://zakon.rada.gov.ua/laws/show/2120-20#Text

JAYPMAH OJIEHA JIEOHIAIBHA,

noll. Kadeapy Jep:KaBHOTO YIIPABIIHHS i MiCIIEBOTO CAMOBPSAYBaHHS
XepCOHCHKOTO HAI[IOHAJIBHOTO TEXHIYHOTO YHIBEPCUTETY,

KaHJl. HAYK 3 ePXK. YIPABIIHHs, JOLL.;

MUKUTIOK IEHUC MUKOJIAMOBINY,

acmipaHT Kadeapy AepKaBHOTO YIPABIIHHS i MICLIEBOTO CAMOBPSIAYBaHHS
XepCOHCHKOTO HAIIOHAIBFHOTO TEXHIYHOTO YHIBEPCHTETY

AKTYAJIIBAIIIAA HOPMATHUBHO-ITPABOBOI'O
3ABE3IIEYEHHS ITPOLIECIB TA TIPOLEXYP
Y COEPI MICTOBY AIBHOI TISIJIBHOCTI
B YMOBAX BOEHHOI'O CTAHY

B cyuacHOMYy CBITI, SIKHI JTy>KE€ CTPIMKO PO3BUBAETHCS, IHCTUTYT JICPHKaB-
HOTO KOHTPOJIFO Ta PEryJIIOBaHHA Y cdepi OYIIBHUITBA € OJHHUM i3 BaKJIMBHX
ITOKa3HHKIB PiBHS COIIAIbHO-EKOHOMIYHOIO PO3BUTKY JE€P/KaBH, TOMY IIIO CIIPHSIE
BIIPOBAKCHHIO €(PEKTUBHOI IE€PiKaBHOI PEryIATOPHOIL MOMITUKH Y cdepi OymiB-
HUIITBA Ta apXiTEKTYPH, & TAKOX CTBOPIOE MIAIPYHTS IS 3a0€3MEUEeHHS CKOHO-
MIYHUX Ta IHIIUX IHTEPECIB CYCMILCTRA.

3 ypaxyBaHHAM BCTymy YkKpainu no CBiToBOi opramizamii TOprisimi
1 hhopMyBaHHS HOBUX MeXaHi3MiB criBmparii 3 €BporneiicbkuM Cor030M Ta HEOO-
XIAHOCTI TapMOHi3aIlil BITYM3HIHOIO 3aKOHOJABCTBA 13 3aKOHOMaBCTBOM €C,
HEOOXIHO 3BEPHYTH yBary Ha aHai3 iCHyIUHX MPOOJIeM PO3BUTKY Ta MeXa-
HI3MH peaisallii Aep>KaBHOrO PeryIoBaHHs chepr OyIiBHULITBA Ta apXITCKTYPH.
CamMe TOMy OJTHUM 3 HAWBaKJIUBIIINX 3aBlIaHb CY4acHOTO eTamy peopmyBaHHS
chepu OymiBHHUIITBA Ta apXITEKTypH B YKpaiHi € CTBOPEHHS CIIPUATINBUX YMOB
JUIsS. PO3BUTKY MiANPUEMHHIITBA Yy IiH cdepi, 30KpemMa IUIIXOM BIOCKOHAJICHHS
ICHYI0YOT JIep»KaBHOI PEryISTOPHOI MOJITHKH.

JocnimkeHHs: TpoOiieMu Iep KaBHOI PETyJIITOPHOI MOMITHKH Y chepi
OYIIBHHUIITBA Ta apPXITEKTYPH BAKJIUBO HE TUIBKH B KOHTEKCTI IIPABOBUX, YIIPaB-
JIIHCBKHMX Ta COIIaJIbHO-CKOHOMIYHHMX Pe(opM, a ¥ TOJOBHHM YMHOM B KOH-
TEKCTi CTBOPCHHsI OE3MEUHMUX YMOB JKHTTS ISl HACEIICHHSI, OE3MEYHOT0 JKUTTEBOTO
MIPOCTOPY, OXOPOHH HABKOJMIIHBOTO cepepoBumia. Lle cnpusitume ehekTHB-
HOCTI JCp)KaBHOIO YIPABIIHHSA 331 3a0C3MeUcHHS MHOro BIIMOBITHOCTI
peaunisiM ceoroneHHs [1].
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Codepi MicTOOymiBHOI HisIBHOCTI IPHAUISIOTE BEIMKY yBary He
TUIBKH JIEPXKaBHI CTPYKTYPH, ajie i HEYypsAJOBI OpraHisailii, o OMIKYIOThCS
IIPOCTOPOBUM PO3BUTKOM, PO3BUTKOM I'DOMaJl Ta TEPUTOPIH, MAIOTh BILJIMB Ha
dbopmyBaHHSA MOTTHK y IUX chepax. Jlo HHUX, HaMpUKIaL, MOKHA BiJIHECTH
Acoriartiro mict Ykpaiau [2] a6o Acortiamito TeputopiansHux rpoman [3], immri
HEYPsI0Bi BITYM3HSAHI Ta MKHApOJIHI OpraHizaiii.

Oco0auBoi Baru cdepa MicToOyayBaHHsS HaOyBa€ B CY4acHHI mepio,
KOJIM BHACJIIIOK IIOBHOMACIITaOHOTO BTOPTHEHHS BilicbK Pociiicekol Demeparii
B YKpaiHy 3pyHHOBaHO BEIMKY KiIBKICTH iH(PPAaCTPYKTYpHHUX OO0’ €KTIB, IIiI-
MIPUEMCTB, JKUTIOBUX OYJAWHKIB BUCOTHOI Ta MPUBATHOI 3a0YI0BH TOIIIO.

3a maHuMHM NMPOEKTY «Pocig 3amIaTuTey, 10 Peali3yeThbcsl KOMaHIOK0
KSE Institute (anamitTnuauii migpo3ain KHiBCbKOT IIKOJM €KOHOMIKH) 3a IIij-
TpuMku Odicy IIpesunenrta Ykpainu, MinictepcTBa ekoHOMiKH, MiHicTepcTBa
3 IUTaHb PEIHTErpalii THMYacoBO OKYIOBaHHX TEpUTOpiH Ta MiHicTepcTBa
1HQPACTPYKTYpH, 3araabHa CyMa MPSMUX 3aJ0KYMEHTOBaHHMX 30MTKIB iH(pa-
CTPYKTYpi craHoBuTh Oimbme $94 mapa. HasemeMo nmesxi 3 mux BTpaT, LIO
CTOCYIOTBCSI ITIPOMHCIIOBOCTI Ta iHPPACTPYKTYpH (BUOKPEMIICHO aBTOpaMH Ha
ocHoBi [4], Ta6m. 1):

Ta6murs 1
IIpsimi BTpaTH eKOHOMiKM YKpaiHu yepe3 pyiiHYBaHHS Ta MOIIKOMKeHHS
TPOMUCJIOBO], JTOTiCTUYHOI Ta TPAHCNOPTHOI iHPpaCcTPyKTYpH

O6'ext indpactpyKrypi Oobcsr, 3aranabHi BTPATH,
OJIMHHUIIb MJIH JI0J1apiB
Joporu 23,800 km 29761
AKTHBH MiAPUEMCTB 208 ox. 10437
L{uBiiBHI aeponopTH 12 ox. 6817
3ani3HuUYHA iHOPACTPYKTypa
Ta PYXOMHH CKJIAJT 3572
MocTH i MOCTOBI ITepexoan 295 ox. 1646
[Topty i mopToBa iHppacTpyKTypa 2 on. 622
ToprosesnbHi HeHTPH 24 on. 315
Ckrasichka iHhpacTpyKTypa 156 on. 255
HadToba3u 27 o 227
Bceboro 53652

Sk 6aunMo 3 Tabiumi 1, BTpaTH CKIamaroTh:

— JUISl aKTUBIB IiIPUEMCTB, CKIAJICHKOI Ta TOPriBeIbHOI iHppacTpyK-
TypH i Hadroba3 — 11,234 mipa nonapis;

— JUIsl  aepoIOpTiB, 3aJI3HUYHOI Ta TOPTOBOI 1HOPACTPYKTYpH —
11,011 mapx gonapis;

— s topir Ta mocTiB — 31,407 Mipx moaapis.

Came TOMY BiJHOBJIEHHS IIMX 00’ €KTIB 3 ypaxyBaHHSIM HOBHX HOPM Ta
13 3aCTOCYBAHHSIM HOBHX TE€XHOJIOTIH ITOBUHHO BUMTH Ha IIEPEIHIN Kpail JepiKaBHO-
YIIPABJIIHCHKOI IIPAKTHKH, OCKUILKHM O€3 BIJHOBJIEHHS 1IHPPACTPYKTYPU HE MOXK-
JIUBE BiJTHOBJICHHS €KOHOMIKH Ta MOBEPHEHHS I'POMASIH Y MiCLis CBOTO IpO-
JKUBaHHS. | 11e TOTpiOHO pOOKTH 1 B IEpio/l BOEHHOT'O Yacy, 1 Mmiciisl BiiiHH.

64



Jlnst 3amo4aTKyBaHHsS poOOTH HAa HOBHX HOPMATHBHO-IIPABOBHX 3aca-
nax 12 tpaBusa 2022 p. BepxoBHa Paga Ykpaidnu y ApyroMy YuTaHHI yXBaJldjia
3aKOHONPOEKT «IIpo BHECEHHS 3MIH 10 JEIKUX 3aKOHIB YKpaiHH MO0 IEPIIOo-
YeproBux 3axodiB pedopmyBaHHs chepr MicTOOYmiBHOI mismbHOCTI» No 7282,
SIKAM TIPOIIOHYETHCS CIIPOIIEHHS IPOIERYp vV chepi MicTOOYIIBHOI MisIIEHOCTI
B YMOBaX BOE€HHOIO ctaHy. Llei 3akoHonpoekT Bxe 13 TpaBusa 2022 p. OyB mija-
nucanuii I'onosoro BepxoBhoi Panu Ykpainu i nepenanuii Ha mianuc [Ipesu-
nenty Ykpainu [5].

3aKoH PEryIIoE:

1) 3anpoBaKEHHST HOBOIO CIIELIAIbHOIO BHIY MICTOOYIIBHOI IIPOrpaMu
«[Iporpama KOMITJIEKCHOTO BiIHOBJICHHS HACEJICHOIO MYHKTY (TEPUTOPII)», 1[0 Mae
BHM3HAYaTH OCHOBHI ITPOCTOPOBI Ta COINIATEHO-EKOHOMIYHI ITPIOPUTETH 1 KOMITIEKC
MPIOPUTETHUX 3aXOMiB s 3a0e3ledeHHs] BiIHOBJIEHHS HACEIECHHX ITyHKTIB
(TepuTopiii), SIKI OCTPaKJAIX B Pe3yJIbTaTi OOMOBHX Iiii, TEPOPUCTHUHUX AaKTIB,
JIUBEPCiH, HAJ3BUYAMHHUX CHUTYAIlil, a TAKOXK € MICIIMU KOHIICHTpAIll COLiaIbHO-
E€KOHOMIYHUX, IH(DPACTPYKTYPHUX, €KOJIOTTUHUX Ta IHIIUX KPU30BUX SIBHIIL;

2) BU3HAYEHHS HOPMATMBHHUX MPOLEAYDP DPO3MIIEHHS THUMYAaCOBHX
CIOpY., iX KOMIUIEKCIB, IPU3HAYECHUX IJIS JKUTT€3a0e3MMeueHHs (THMYacOBOI0
MPOKMBAaHHSA Ta OOCIYTOBYBAaHHS) HAaCEJICHHS BHACHIJIOK OOCTaBUH, 3YMOBJC-
HUX JI€I0 HaJ3BUYANHOI CUTYyAIlil, B TOMY YHCJi GOWOBHX [iif, TEPOPUCTHUHHX

3) BCTaHOBJICHHS 3aKOHOJABYOI'0 PEryIIOBaHHS OymiBHUIITBA (HOBOTO
OymiBHHUIITBA, PEKOHCTPYKILiT) OyAiBEaL I THMYACOBOTO (IIPOTATOM TEPMIHY
Iii HaJ3BUYAMHOI CUTYyallii, BOEHHOTO CTaHy, a TAaKOXK MPOTATOM TEPMiHY, He-
00ximHOrOo mIs 3abe3leYeHHs IMOCTPAXKIAIMX IHIIMM JKUTIOM) IIPOKHBAaHHS
0ci0, SIKi BTpAaTHIIN KUTIO BHACIHIIOK 00CTaBMH, 3yMOBJIEHHX Ii€I0 HaI3BHYAM-
HOi cutyauii, y T.4. 00HOBUX Jii, TEPOPUCTUUHUX aKTiB 200 MPOBEIEHHS POOIT

4) BCTAaHOBJICHHS 3aKOHOJABYOTO DPETYIIOBAHHS PO3MIIEHHS BHUPOO-
HUYUX MOTY>KHOCTEW MiANPUEMCTB, MEPEMilleHuX (eBaKyHOBaHMX) BHACIIIOK
30poitHoT1 arpecii Pociiickkoi @enaepartii;

5) CTBOpPEHHS 3aKOHOIABYHX MMEPEIyMOB, /I BAOCKOHAJIICHHS MPOIe-
Iypu 0o0CTeXeHHs 00’€KTiB HEPYXOMOIO MaiiHa, SKi 3a3Hajd ITOIIKOIKEHHS
BHACIIIIOK 30poitnoi arpecii Pociticskoi denepariii;

6) CTBOPCHHS 3aKOHOJABYUX IMEPEIyMOB, JUIsl BCTAHOBJICHHS OCOOJIH-
BOCTEll PO3POOJIEHHS, 3aTBEPIKEHHS, PEECTPALIil, BHECEHHS 3MiH 10 Oy IiBEIbHUX
HOPM, HaOYTTS X YMHHOCTI Ta BU3HAHHS X TAKUMH, 110 BTPATHIIM YHHHICTE a00
TaKUMHU, 110 HE 3aCTOCOBYIOTLCS Ha MEPIoJ Jii BOEHHOTO CTaHy;

Ipuitasarrs 3akoHy 3a0e3lMeYuTh, KPiM iHIIOTO, BHUPIIIEHHS ¥ TaKUX
3aBJaHb, IK CTBOPEHHS IEPEIYMOB IS 301IBIIEHHS KiTBKOCTI pOOOYHX MiCIIb,
SIK 'y OymiBeNbHIHN, TaK 1 y CYMyTHIX Taly3sX eKOHOMIKH Ta pealizallilo 3aX0JIiB
KOMIUIEKCHOI'O BIIHOBIIEHHS HACEJICHMX IIYHKTIB (TEPUTOPIi), SIKi IOCTPayKaalIn
BHAcIiZoK 30poiHoi arpecii Pocilicbkoi ®enepanii, y T.u. i 3a0e3neueHHIM
JKUTIIOM TPOMAJISIH, 1[0 100 BTPAaTHIIM.

TakuM 9yuHOM, 3a3HaYEHI MPOOIEMH MOKYTh OYTH BHPIIIEH] B MEXKax
OITUMAIILHOI JeP:KaBHOI PEryIATOPHOI IOMITUKY Y cdepi MicTOOYJiBHOT Hislb-
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HOCTI, SIKa IHTEPHOPETYEThCA Yy (HOpMi BiAMOBIAHMX HOPMATHBHO-IIPABOBUX
(PeryasTOpHMX) aKTiB, 1[0 BUCTYMAIOTh PETYJIATOPAMH CYCIUIbHUX BIAHOCHH Y
il ramys3i aep:KaBHOro ympaBiiHHsA. OHOBJACHHS Ta aJamnTallis HOPMaTHBHO-
IIpaBoOBOIO 3a0e3neueHHs chepr MiCTOOYIIBHOI TisUIBHOCTI B YMOBaX BOEHHOTO
CTaHy € HarajabHOI0 PEryIATOPHOIO MOTPEOOIO I YKPAiHCHKOTO ChOTOMEHHS
Ta Oy/e CHPUATH SKHAWIIBUIIIOMY, e()hEeKTHUBHOMY Ta iHHOBAaLiHOMY BiJHOB-
JICHHIO 1HPPACTPYKTYPH Ta CKOHOMIKH YKPATHCHKOT IEPIKABH.

Cnncok BUKOPHCTAHHX [AKepet
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Xepconcwvrozo nayionanvrno2o mexuiuno2o ynisepcumemy. 1(80). Xepcon. 2022.
C. 85-93. DOI: https://doi.org/10.35546/kntu2078-4481.2022.1.10. URL:
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5.IIpo BHeceHHs 3MiH 10 IEIKMX 3aKOHIB YKpaiHM ILIOA0 IIEPIIO-
YEeproBUX 3axOdiB pedopMyBaHHS chepH MICTOOYIIBHOI TISIBLHOCTI : MPOEKT
3akony Ykpaimu Bim 13.04.2022 Ne 7282. URL: https://itd.rada.gov.ua/-
billinfo/Bills/Card/39426

JKIJAHOBA BITA IIETPIBHA,

HAYKOBHUH CIIBPOOITHHK By PO3BUTKY MUTHOI CIIPABH
HaykoBo-10ciTHOr0 iHCTUTYTY (hiHAaHCOBOT HOJIITUKH
Jlep»kaBHOTO MOJATKOBOTO YHIBEPCHTETY

OCOBJIMBOCTI YIIPABJIIHCHKOI MOJIEJII
CUCTEMM 3ATIOBITAHHSA TA TPOTH I
HE3AKOHHOMY NEPEMIIIEHHIO TOBAPIB
YEPE3 MUTHHU KOPJOH PECITYBJIKH MOJIBIIA

Cepen €BpONEHCEKUX KpaiH, JOCBIL KOTPHX v cdepi yIIpaBIiHHS CHCTE-
MOIO 3aro0iraHHs Ta NPOTHIIl HE3aKOHHOMY IIEPEMIIICHHIO TOBApiB dYepes
MHTHHEH KOpAOH OyB OM LIHHUM JUIS YKPAIiHCHKOI MPaKTHKH, HEOOXITHO 3BEP-
HYTH ocoOnuBy yBary Ha PecnyOuniky Ilonbmia. Amke BoHa — wieH €Bpomneii-
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cekoro Coro3y, ogHa i3 HAHOUIbII PO3BHHYTHX €BPOIEHCHKHX KpaiH, IO Mae
535 KM CHiTbHOTO KOPJOHY 3 YKpaiHow. Kpim Toro, BiifHa po3cTaBHIIa yCi KpaK{
Hax «i» — [lomplma sickpaBo ITPOJAEMOHCTPYBAJIa Y CTaBJIEHHI 10 YKpaiHu Ta
yKpaiHIiB 3acaam mobpocyciacTsa ta 6parepcrsa. ll{onaiimenine, i3 ux mpu-
YHH MPAKTHYHHUIN TOCBIJ CYCIIB II0/10 CY0’€KTa HAIIIOTO AOCIIHKECHHS € IIKaBUM.

MutHa cnyx0a PecnyOmiku ITompma (Stuzba Celna) — wimicHuid,
€IMHUN OpraH, CTBOPEHUH s 3a0€3IeueHHs 3aXHCTy Ta O€3IIeKH MUTHOI TEPH-
Topii €sporneiicbkoro Corw3y, y T.4. 3aKOHHOCTI BBE3€HHS TOBAPiB Ha II0 TEPHU-
TOpIito Ta eKcropTy ToBapiB i3 Hei [1]. CtpykrypHo MutHa Ciyx6a PecryOmikn
Ionpmia npeacTaBise cOO00 KIACHYHY CHCTEMY i3 JIHIMHMM IiOIOPSAKYBaH-
HaM (puc. 1.). YV npoMy ceHci ympaBiliHCbKa MOJenb MUTHOI CIy»O0H, a 0TXKe,
1 cucTeMa 3arno0iraHHs Ta MPOTH/IIl HE3aKOHHOMY IEPEMIIIEHHIO TOBApIiB Yepes
MWTHHMH KOPIOH BIAINOBIa€ XapaKTEPUCTHII MaKCUMAJIBHO IIPOCTOr0 Ta TapMo-
Hi30BaHOro (YHKIIOHYBaHHA. AJDKe JiHIMiHA opraisaifiiiHa CTpPyKTypa 3a-
Oesreuye IOCTIIOBHY IIepeaady YIPaBIiHCLKHX pIllleHb i3 piBHA Ha pPiBEHb
CTPYKTYpH, IIO € 3alOPYKOK YiTKOTO PO3YMIHHS TOCHIJJOBHOCTI BUKOHAHHS
TaKUX PillIeHb MiJUIeTJIUMH.

Hagaaeauk Mutaoi Cayain
(zactymuuk Jepacerperapa afo Jepacexperap y anapati MinicTpa)

— )

o UPERIMOpP
Kepisnuru upexmopu . 'J . .
P o Aup: X P opzanizauiiinozo nidposdizy
MUNIHUX YCHAH 06 MUMIHUX REIAN & anapami Minicmpa
| MNuTHHII | 3acTynuuEH JHperTopiE | SacTymHHEE [JHpeKTopa |
I MHTHHX IIanaT I

‘ l’ JemapTaneHT

| MutHi natatH | B anaparti 3adesmeueHHT
l MinicTpa 3 IHTaHB
OepiaeHHX (piHaHciE

‘ Haegamesi DeHTPH

| NuTHI Tabopatopii |

Pucynok 1 — Oprauizamiiina ctpykrypa MutHoi ciry»x6u Pecrry6rmiku Ionmbiza*!

Takox i3 IIJIKOBUTOI BIIEBHEHICTIO MOXKEMO CTBEP/PKYBATH, L0 yIIPaB-
JIHChKA MOJIENb CUCTEMH 3aII00iraHHs Ta IPOTHIIT HE3aKOHHOMY TIepEMIIEeHHIO
TOBapiB yepe3 MUTHHUN KOpIOH PecryOuiku [Tonbla KOPEemOeThes i 3 IHIIUME
XapaKTEepUCTUKAMU YIPaBIIHCBKUX Mojenedl Takoro mrTuly. 30kpema, Ipo
IIPUTAMAHHICTb MOJIBCHKIN YIPABIIHCHKIA MOJENI CUCTEMH 3a00IraHHs Ta IPOTH-
JiT HE3aKOHHOMY TEPEMILIICHHIO TOBAPIB Yepe3 MUTHUN KOP/IOH XapaKTEPHUCTHKH
OPIEHTOBAHOCTI HA 3aXHCT Ta HArJIA CBIOUUTH BU3HaueHHS MurtHoi Ciyx6u
PecrryGuniku Ilonpina, HaBeneHe BUIIE. Y HOMY WIEThCS PO OCHOBHE IPH3HA-
YeHHs i€l IHCTUTYLIT — 3aXKMCT Ta 0e3MeKH MUTHOT TepuTopii €BponenchKoro
Coro3y. Kpim Toro, 3a3HagaeTses, mo came MurHa Ciryx0a Harisgae 3a 3aKoH-
HICTIO BBE3CHHS TOBapiB Ha TepuTopito aepxkanu Ta €C i eKCIopTy TOBapIB i3 Hei.

1Pospoﬁneuo aBTOpamH 3a cT. 9, 22, 26 [1].
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[Ipote, mo ynpaBiiHCbKa MOJENb CUCTEMH 3amo0iraHHs Ta MPOTHIIT
HE3aKOHHOMY TIEpPEMIIICHHIO TOBapiB 4epe3 MUTHHW KopaoH y [lombmii €
JIIOUHOLIEHTPUYIHOIO, CBIJUUTH JOBOJI HETUIIOBE 3aKOHOJABYE MONOKEHHS IIPO
QYUIMACTUPChKY HisUTbHICT Yy MutHiit Ciyx06i. Y HbOMY HAETHCS MPO Te, MO0
IYUIMAaCTHPChKa AisbHICT Y MuTHIN Ciyx0i 3iHCHIOETHCS HA MIiZCTaBl Yo
MK MiHICTpOM 3 MUTaHb Jep:kaBHUX (iHAHCIB, Ta NPEICTaBHUKAMH LEPKBU YU
peniriiinoro 06’eqnanus [1]. HopMa 3akoHy HpuBepTae yBary, OCKiJIbKH BOHA €
SCKPaBUM CBIAYEHHSM TOTO, IO i JiepkaBa, i MUTHa CUCTEMa B LIJIOMY A0al0Th
He JIMIIe PO MaTepiaibHi Oiara i colialbHUI 3aXUCT CBOIX HpAalliBHUKIB, aje
W mpo iX AyXOBHHH PO3BHTOK Ta TpPAaHCIUECHICHTHI morpebu. Ha Hamy aymky,
TaKui Miaxia € 0coOIMBO SICKPABOIO LIFOCTPALIi€0 KOHLEHTPALI] yBaru yrpasiiH-
CBHKOT MOJICII Ha JIFOAUHI. 3MICT TaKol XapaKTepUCTUKU YIPABIIHCHKOI MOJIETI,
SIK BIJIKPUTICTB, KOpemoeThes 31 ¢T. 77 3akony npo MutHy CiyxOy Pecny6-
niku [TonpIna, a caMe «KOXKeH TPOMaJSTHUH Mae MpaBo OyTH MOiHPOPMOBAaHUM
po Oyib-sIKi BAKAHTHI ITOCAM B MUTHi# ciyx06i» [1].

TakuM YHHOM, MOXXEMO KOHCTaTyBaTH, IO YNPaBIiHCbKa MOJEIb
CHCTEMH 3alo0iraHHs Ta MPOTUAil HE3aKOHHOMY IIEPEMIIICHHIO TOBapiB 4epe3
MUTHHH KOpJIOH [TONBII IIIKOM BiJIOBiZa€ XapaKTePUCTUKAM YIIPABIIHCHKHX
MOJIeNIei, KOTpi HaM BJAANOCh C(OPMYIIIOBATH BHILE HAa OCHOBI aHaJNi3y MiX-
HapOJHUX HOPMATHUBHO-TIPAaBOBUX akTiB. BigmoBimHicTh mpuHIMNAM (YHKIIIO-
HYBaHHS YIPaBJIIHCHKUX MOJENEH CHCTEM 3aro0iraHHs Ta MPOTHIII HEe3aKOH-
HOMY IE€pEMIILICHHIO TOBapiB Uepe3 MUTHUM KOPJIOH MPeACcTaBUMO Yy Tabi. 1.

Tabmums 1
BignosinnicTs ynpapaiHcbKol Mozes1i cucTeMHu 3an00iraHHs Ta NPOTHAIL
He3aKOHHOMY NepeMillleHHI0 TOBapiB Yepe3 MUTHHII KOPIOH
Pecny6Jiku [oapma npuanunaM (yHKIiOHYBaHHS YIPaBJIiHCHKUX MoeJieii*

IMpuHIHUT BiAnoBiHe NONIOXEHHS TOJIbCHKOI0 3aKOHOIABCTBA
1 2

1. Ilpesenwii | Cratrs 20a.
1. HayanpHUK MUTHWIII, IO BiATIOBIA€ 32 MOPCHKUI MOPT:
1) indopmye opraH, YNOBHOBaXCHHI Ha MiICTaBi OKPEMHX IOJIO-
JKeHb 3I1IICHIOBATH MEPEBIPKY TOBapiB, III0 BBOATHCA 3 TPETIX KpaiH,
PO BBE3EHHS TOBapiB Ha MHUTHY Tepurtopito €C, Ha sIKi MOMUPIOE-
ThCS1 000B’ 30K KOHTPOJIIO, 110 3IiHCHIOETHCS IIUM OPTaHOM;
Crarta 75d.
1.3 mMeroro momepemkeHHs a00 BUABICHHS (iCKAaIbHUX IPaBO-
nopyuieHb, 3a3HadeHux y rnasi 9 IlogatkoBoro koaekcy, MuTHa
Cayx0a MOXe OTpUMYBAaTH JaHi, SKi HE € 3MICTOM, BiAIOBiTHO,
TEJICKOMYHIKAaI[IfHOTO TOBIIOMJICHHS 4YHM Hepenadi B paMKax IIo-
CJIYTH, III0 HAJIAEThCS EIEKTPOHHUMH 3ac00aMu
2. Bamoamii -

3. InanyBanns | CratTs 11.

Jlns BUKOHAHHS 3aBJaHb MUTHOI CITy>OM MiHICTp (hiHAaHCIB HaKa30M
BU3HAYAE CTPATETil0 MisUIbHOCTI MUTHOI CIyKOH i croci0 il BUKO-
HaHHsI 3 ypaxyBaHHsIM e()eKTUBHOCTI BUKOHYBaHHUX 3aBIaHb
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IIponorxeHHs Tabawuii |

2 3

4. Konrpomo | Crarrs 10.
KepiBHuk MuTHOI ciy»Ou 37iiicHIOE KepiBHHITBO MuTtHOO Ciyxk-
0oro Ta 3abesmneuye epeKTHBHE Ta ¢()EKTUBHE BUKOHAHHS ITOKIJIA-
JICHMX Ha Hei 3aBlaHb, 30KpeMa LIIIXOM:
1) KOHTPOIO 3a AISUTBHICTIO JUPEKTOPIB MUTHHX MajaT Ta KepiB-
HHKIB MHTHHUX yCTaHOB;
Cratrs 19.
1. JIo 000B'sI3KiB AMpEKTOpa MHUTHOI TajaTH BXOMUTH: 1) KOHTPOIb
3a JiSUIBHICTIO KEPIBHUKIB MUTHHX OpPTaHiB;
Cratrs 30.
Kontpons, 3a3navennii y n. 1. 2, myHkta 2 1 3, Moxe 3ailCHIOBa-
THUCS AK MOCTIHUN KOHTPOJb, SIKUH MOJsArae y 3MiHCHEHHI Mocaao-
BOIO 0CO00I0 KOHTPOJBHOI AiSIbHOCTI Oe3nepepBHO B OpraHizamiii-
HOMY MiAPO31iNIi, CTBOPEHOMY KEPIBHUKOM MHUTHHI Ha TEPHUTOPil
cy0'ekTa KOHTPOIIO

5. Himxura-

JTizawi -

6. CniBpobit- | Ct. 2

HHIITBA 10) cniBnpans B pearnizanii €auHO0i arpapHOi MOJTITHKH;

11) cniBrparst 3 HarioHaIbHIM IIEHTPOM KPUMIHATBHOT iH(OopMalii;
12) cniBnparis 3 KOMIETEHTHUMH OpraHaMy iHIIMX KpaiH Ta MiXKHa-
POIHUMH OpraHi3aIlisiMH.

Cratrs 4

1. Opranu Jep)kaBHOTO YIpPaBIiHHA Ta IHIII OpraHizaiiiHi min-
pO37iM JepKaBH Ta MICIIEBOTO CaMOBpsIyBaHHsS 3000B's3aHi CITiB-
IpaIfoBaTd Ta HaJaBaTH OpraHaM MMTHOI CIyXO0M Oe30IIaTHO
TEXHIYHY J0TIOMOT'Y Y BUKOHAHHI 3aB/IaHb, BU3HAUYCHUX 3aKOHOM. . .
Crarrs 10.

4) cmiBmpans 3 KOMIIETEHTHHUMH OpraHaMH IHIIMX KpaiH Ta 3 MiXk-
HapOJHUMH OpTraHi3allisMu;

J1o 000B'13KiB IUPEKTOPAa MUTHOT MAJIATH BXOJIUTh:

7) B3aeMOJIisl 3 OpraHaMH MiCLIEBOTO CaMOBPSIAyBaHHS MPUKOP/IOH-
HOT CITy’KOH, 30KpeMa KOOpJHMHALis AISUIBHOCTI MO0 €(eKTHBHOTO
BUKOHAHHS 3aBJIaHb...;

8) cmiBIpans 3 MiCIIeBIMH OpraHaMH (iCKaJIbHOTO KOHTPOJTIO;

9) cmiBmpans 3 opraHaMH MICIICBOTO CaMOBPSIAYBaHHS Ta IHITMMH
OpraHaMH Jiep>KaBHOI BIIaJIH;

Crarrs 46.

4. 3ynuHKa TPAHCIIOPTHHUX 3aC00iB, KPIM TPAHCIIOPTHUX 3ac00iB, IO
PYXaIOTECSI 1O JIOPO3i 3arajbHOr0 KOPUCTYBAHHS ab0 BHYTPILNIHBOT
JOpOTH, BimOyBaeThCs 3a Yy4acTIO IHIMIUX CiIyx0 abo ycraHOB,
3okpema: 1) IMomimis; 2) Ipukopronnuky; 3) koMmaHil aBiamifHIX
nociyT; 4) OXopoHa 3aJTi3HUII.

7. Kommekc-
HOTO TiIXOIy

*IIpumimka: CxianeHo aBropamu [1, 2].
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OTrxe, ik 6a4nMo 3 TaOJHIL, HE YCi CIM NPUHIIMIIIB, BUBEACHUX HAMHU
i3 TOJIOXKEHb Mi)KHapOILHOI‘O HOPMATHUBHO-TIPABOBOTO 3a0e3MeUeHHs Y ccpepi
MUTHOI JIiSUIbHOCTI, 3HAHIIUIN CBOE Blﬂ06pa)KeHH$I y yHKIiOHYBaHH] ynpaBmH-
CbKOT MOJIENI CHCTEMH 3aroOiraHHs Ta MPOTHIIl HE3aKOHHOMY HepeMlIIIeHHIO
TOBapiB 4epe3 MUTHHMU KopnoH PecnyOmiku Ilonmbima. Opnnak, 1e 30BCiM He
pOOUTH LI0 YNPABIIHCHKY MOAENb HENOBHOLIHHOI UM HECIPOMOXKHOI. Mu
3a3Havaly, 010 Nepeik HaBeJACHUX NPHUHIMIIB He MPETeHAYE Ha aOCOMIOTHICTD
Ta BUYEPIHICTb. A BiATakK, OJIbCHKUH AOCBiM YNIPABIiHHS JOCIIKYBaHOIO CHUC-
TEMOIO € caMOOYTHIM i, BOUEBU/Ib, 3aCIIyTOBY€E Ha yBary.
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JIOKTOpPAaHT MiXperioHaabHOI AKaieMil yrpaBiliHHSA IEPCOHAIIOM,
KaHZ. IOpUJI. HayK

MHOHATTA TA OCOBJIUBOCTI
CIIPUAJIBHOT'O IYBJIYHOI'O AAMIHICTPYBAHHS

VY 3araibHOMY pO3yMiHHI CIIPHSIHHSI O3HAYa€ MO3MTHUBHHUH BIUIMB Ha
IIEBHI sBUINIA 1 MPOLIECH, 3aBASKH YOMY CTBOPIOIOTHCS BIAIOBIIHI YMOBH ISt
JOCSTHEHHS TIEBHUX IIiJIeH, 3A1CHEHHS IEBHUX BHIB po0OiT abo atmMocdepu, 3a
SKOT MiJIBUIIYETHCSI MOTHBALIiS JUIS 3/1iHCHEHHS MEBHUX Aid. Y NPaBOBOMY CEHCI
CTIPHUSIHHS TIOB'SI3aHE i3 CTBOPEHHSM IPAaBOBUX YMOB, SIKi CTAalOTh HiIIPYHTIM
JUISL peaizaliii MeBHUX TeHICHINN cy0'ekTiB CycHiibHUX BigHocuH. [le moTpedye
HasABHOCTI IIEBHUX (PAKTOPIB, MEPIIUM 3 SIKUX BUCTYHA€ (haKTOP HASIBHOCTI 3aKO-
HIB 1 MiI3aKOHHMX TPABOBHX aKTiB, B KUX 3HAXOJSTh CBOE 3aKPIIUICHHS MpaBa
Ta 00OB'S3KH JIFOJWHH 1 POMAJSTHIHA, a TAKOXK IPABOBI MEXaHI3MH X pearizartii.

Jpyrum akTopoM BHUCTyIAa€ iCHyBaHHS Ta (DyHKI[IOHYBaHHS OpraHiB
nyOmiyHOT BiagH, y MisJIBHOCTI SKHX BKa3aHI MEXaHIi3MU peaji3yroThcs. Y
LIbOMY BHITIQJIKy MA€ThCS HA yBa3l MisUIbHICTh MyOJIIYHUAX aAMIiHICTpAIlii.

TpetiM (pakTOpoM CHIPHUSHHSA 3 TOYKH 30pY MPABOBUX YMOB € HAsiB-
HICTh MEBHUX AJITOPUTMIB il MepcoHaly MyOIiYHUX aMiHICTpallii 3 peamizariii
IPaBOBUX MEXaHi3MiB 3a0e3leucHHs NoTped Ta iHTepeciB JIIOAUHU 1 rpoMass-
HyHa. KpiM Toro, okpeMo Cllifi cka3aTu IPO HAsBHICTb y IyONiYHUX aJMiHi-
CTpallii IpaBOBOTO CTATYCY, SIKMI TO3BOJISIB OM 11 Ha TiJICTaBi SIK BUBHAYCHUX Y
3aKOHI, TaK 1 AUCKpELiHUX NTOBHOBAXEHb, 3AIHCHIOBATH CIPHUSHHS peaizarii
O3HAUEHMX TIPaB i CBOOOA a TaKOXX HECTH BiJIIOBINANBHICTh 32 HEBHKOHAHHS
MIPaBOBHUX MPHITUCIB.
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IIpaBoBi yMOBU CHPHSAIBHOIO IyOIiYHOrO aAMiHICTPYBaHHS SIK METY
Ta PE3YJIBTAT CTIPHSHHSA myOMYHUMH aMiHICTpALiIMHU peaniaaui'l' npas i cBOOO.
JIIONUHU 1 TPOMaJsHUHA, y CBOIO 4epry, MOXKHa poano,uumm Ha MigBUIU
3aJIe)KHO BiJ C(I)ep, B SIKHX BOHH BHHHKAIOTb, i, BIiJIIOBIJHO, BiJl KOMIIETEHII]
myOmiyHUX aaMiHicTpaniii (IEHTPaJbHUX Ta MICHEBHX OpraHiB BHKOHABYOL
BJIaJIM, OPTaHiB MiCLIEBOTO CaMOBPSAyBaHH TOLIO).

30KkpemMa, MpaBoOBi YMOBH Yy COIliaibHil cdepi nependayaroTh mepi 3a
BCE JIOCATHEHHS BHCOKOTO PiBHS COILiaJIbHOrO po3BUTKY. Ha sxans, iHmekc co-
LiaJIbHOTO PO3BUTKY Hamoi aepkasu (Social Progress Imperative), Bu3HaueHui
y 2018 pori, 3acBimumB, 1o YKpaiHa Majla HEJOCTATHBO BUCOKI MOKAa3HUKH,
3aiimaroun 64 micue 3 146 kpaiu [1]. 3a piBHeM MiHIMaiIbHOT 3ap0OITHOT TIIATH,
BusHaueHoMy y 2019 p., Ykpaina 3aiimana 91 micue 3i 198 nepxas [2], a 3a
piBaem xutts (Legatum Institute) y 2017 p. Hama neprapa 3aiiMana 112 micie
31 149 [3]. Bcee ne cBinuuTh Npo HEOOXiAHICTH OLIBII CUCTEMHOI pOOOTH Yy Ha-
IpsiMi CTBOPEHHS MPABOBUX YMOB COIaJBHOTO XapakTepy Uil HaWIOBHILIOTO
3a7I0BOJIEHHS IIOTPeO Ta iHTepeciB rpoMalsdH YKpaiHu.

Crin 3a3HayuTH, 10 LI MOKA3HUKH OyJIM BH3HAYEHI LIe J0 MOYaTKy
moBHOMacIITaOHOT 30poiiHOi arpecii Pocilicekoi Denepartrii, BHACTIIOK SKOi
VYkpaiHa Bifdyna pyiiHiBHUIH BIUIMB Ha CBOIO IHPPACTPYKTYPY, 110 3aKOHOMIPHO
MIPU3BOJUTE 10 3HIDKEHHS PIBHS 3aJ0BOJICHHS COLIANBHHUX MOTped. SIKMXoch
CTPYKTYpOBaHUX BHMIPIOBaHb 3 TOYKU 30pYy COIIIAIbHUX TIOKA3HUKIB Ha Tere-
pilHiM Yac 1e He MPOBOAUIIOCS, ajle MOXKHA CTBEPIUKYBATH, 110 pPyHHYBaHHS
JKUTJIOBHX MPUMILIEHb ¥ 6araTboX perioHax YKpaiHH, 3HUIIECHHS PO3MOIIUTBHUX
IYHKTIB KOMYHAJIbHUX IiANPUEMCTB, BUPOOHMYMX IOTYKHOCTEH, y T.4. IO-
B'A3aHUX 3 BUPOOHHUITBOM Xap4yOBHX IPOJYKTiB, BOJU Ta IHIIOI HPOAYKIi
MepIIoi HEOOXIAHOCTI, 3HUILECHHS BAXJIMBUX 00 €KTIB KPUTHYHOI iHQPACTPYK-
TYPH CBIJUUTH PO 3HAYHE 3HWKCHHS PiBHA )KUTTS HACEICHHS.

3a TakMX YMOB 3aBIAHHAM CHPHSIIBHOTO MyONIYHOTO aaMIHICTpY-
BaHHJA €, MMO-TIeplie, BU3HAYEHHS Ti€l KOAH, sika OyJa CIIpHYMHEeHA HACeJIeHUM
IYHKTaM Ta IX TEpPUTOpiaJIbHUM TIpOMajiaM BHACIiNOK 30poiHOI pociiichkoi
arpecii, Mo-Ipyre, BH3HAYCHHS MEPIIOYCPrOBUX 3aXO[IB TOJNIIIICHHS PiBHS
KUTTEAISTTBHOCTI TEPUTOPialIbHUX IPOMAJL, 1, IO-TPETE, BU3HAYCHHS 1 OCBOEHHS
JDKepel HAIXOJKEHHS KOLITIB JUIsl BUPIMICHHS [IUX 3aBIaHb.

CTBOpEHHS MPABOBUX YMOB CIPHSHHS peaii3allii iHTepeciB y4acHUKIB
CYCIIUIBHUX BiTHOCUH B €KOHOMiuHil ctepi 03Hauae BU3HAUCHHS Ta TapMOHI3aLlito
MIPaBOBHX MiJICTAB IS 3IIHCHEHHS BUTBHOI KOHKYPEHIIii, PO3BUTKY IiAMIPUEMCTB
Ta MANPUEMHULTBA, ONTHUMI3aLiI0 MOAATKOBOIO HABAHTA)KEHHS Ha IUIATHHKIB
NOAATKIB, aKTUBI3allil0 MIXHAPOJHOTO CHiBPOOITHHITBA Yy cdepi mignmpuem-
HULTBA TOWO. J[JI TOCATHEHHs BKa3aHUX 3aBIaHb IyOIIYHOIO aJMiHICTpaLielo
BHUPOOJICHO IIUPOKUHA CHEKTP Pi3HOMAHITHUX IHCTPYMEHTIB, SK-TO JI03BOJIH,
ceprudikauis, NiLEH3yBaHHs, NAaTEHTYBAaHHS, 3aBISKHU SKMM y Cy0'ekTa mifi-
MIPUEMHHLIBKOI TisITBHOCTI BUHUKAE MOJKIIMBICTH aKTHBHO MPAIFOBATH Y MPaBO-
BUX MeXax, 30UIbIIYIOUM SIK BIACHI MPUOYTKHU, TaK i CyKyNHHUH €KOHOMiUHHMH
noTeHuian jaep>kaBu. besyMoBHO, y cdepi CHOpPUSHHS PO3BUTKY EKOHOMIUHUX
BiJTHOCHH Ma€ MiClle HasBHICTb BEJIMKOI KiJIbKOCTI Mpo0seM, 30KpeMa, MoB's3a-
HHUX 13 BHUpIIICHHSIM BIYHOTO MUTAHHS LIOJO TOAOJIAHHS CYNEPEYHOCTEH MiX

71



MiATPUMKOIO BITYM3HSHOTO BHPOOHHKA TOBAapiB Ta MOCIYr Ta NOJCPIKAHHIM
MIXXHapOJHUX 3000B's13aHb HaIIOl fepkaBu. Pa3zom 3 TUM, niporiecH rirobamizamii
€KOHOMIUHMX BITHOCHH Ta TPAHCKOPJOHHICTb 0araTbox BUPOOHMYMX IPOIECiB
[4, c. 459—460] mocTynmoBO 3HIKYIOTh TOCTPOTY BKa3aHOI MPOOJIEMH, OCKIIBKH
rpoMaJiiHi YKpaiHU akKTHBHO OEpyTh y4acTh Y CTBOPEHHI Ta JisSUIBHOCTI MiANpH-
€MCTB iHIIMX JIEPXKaB, CIPHUAIOYA TUM CaMHM PO3BUTKY MIKHApPOIHOI E€KOHO-
MigHOT AisibHOCTI. Crix morogutucs 3 aymkor O. ['aH3eHka, M0 aKTUBHI il
ny0OsiuHol axMiHicTpauii depe3 MPaBOBUH 3aXHCT PO3BUTKY Majoro Ta cepen-
HBOTO Oi3HECY CIIPUSIIOTH JOCSTHEHHIO METU YTBOPEHHS y CYCIIUIbCTBI CEPEIHBOIO
KJIaCy SIK OCHOBH TPOMaJITHCHKOTO cyciinbeTia [5, ¢. 90]. Baxmusicts Gpopmy-
BaHHA B YKpaiHi cepeHbOro Kiacy Oyina HEOIHOPa30BO JOBEAEHA YMCICHHUMU
KPU30BHMH CHTYAIisIMH, ITiJI Yac SKHX caMe CEepelHii KiIac BHCTYNaB KEPEIIoM
cbiHaHCOBHx JIFOJICBKHX Ta iHTeHeKTyaJIBHI/IX pecypciB 3aBISKH SIKUM BJIaBajioCs
I0JI0JIATU iICHYIOYI Y AiSIBHOCTI IyOIiuYHUX a[[MlHlCTpaHlI/I l'[p06J'IeMI/I [6, c. 70]
Pa3zoM 3 THM He MOXHA 3a0yBaTd MpPO CKIATHICTH 1 MIKIamy3eBicTh
npo0IeM, MOB’sI3aHUX 13 CIPHUUIBHUM ITyOJIIYHUM aIMiHICTPYBaHHSIM B €KOHO-
Mi4HI# cdepi. 3 HbOro MPUBOAY OCUTH PO3TOPHYTO apryMEHTY€E CBOIO AYMKY
. Kocce, Bka3ywouu, 110 MPABOBHIA PEKUM HAMOUIBIIOrO CHpUsSHHS B cdepi
€KOHOMIKHM MOXe€ BKJIOYATH Oyb-AKi CIIOCOOH, METOIM 1 TUMH IPaBOBOTO Pery-
JIIOBAaHHS, ayle TMPH HbOMY B Pi3HOMY iX CHOJNY4YeHHi, MPHU AOMIHYIOWiHd Dol
OJTHUX 1 OMOMIDKHIH poi iHmuX. CaMme TOMy HEMOXKJIMBO TIPUBECTH KAaTETropito
IIPaBOBOIO PEXUMY HaWOIIBLIOrO CHPUSHHS O AKOich OJHIi€l raiysi Ipasa,
BU3HAYUTH OKPEMHM IPEIMETOM Ta METOJIOM IIPaBOBOro peryJrosanus [7, c. 80].
IIpaBoBi yMOBH CHPHSUIBHOTO IyOIiYHOTO agMiHICTPYBaHHS B OCBITHIM
cdepi nependavarOTh CTBOPEHHS IIPAaBOBUX MEXaHI3MiB HAWMOBHINIOT peasizamii
3akpimieHoro y Konctutyii Ykpainu rmpaBa JIFOIUHHA Ha OCBITY, BKJIFOUAOYH il
3000yTTS y PI3HOMAHITHUX 3aKIafax OCBITH AEpXkaBHOI Ta MpHUBAaTHOI Gopmu
BiacHocTi. JIo iHCTpYMEHTIB MyOIIiYHOTO aJMiHICTPyBaHHS, MPHU3HAYEHNUX CIIPHATH
peaitizanii 3a3HaUCHOTO MpaBa, TIEpIIl 38 BCE CIIiJI BIJHECTH IHCTUTYT 30BHIIIHBOTO
HE3QJIEKHOTO OIiHIOBAHHS. VIOr0 MPU3HAYEHHSIM € BU3HAYCHHS PIBHS PO3BHTKY
3HaHb, BMiHb Ta HABHYOK BHITYCKHHKIB CEpPEIHIX HaBYAJIbHUX 3aKIaiB, a TAKOXK
OakanaBpiB MiJ 4ac BCTYMHOI KammaHil 10 3akinaiaiB Buiol ocitTh. Cucrema
30BHIIIHBOTO HE3aJIGKHOTO OL[IHIOBAaHHS po3novana GpopMyBaTucs B YKpaiHi y
2004 p. 1 TOCTYMOBO, 3 ypaXyBaHHSAM JIOCITHEHb Ta MTOMUJIOK, TIEPETBOPUIIUCS Y
MilHUH IHCTUTYT 3a0e3NeUeHHs PIBHOCTI IIpaB BUIYCKHUKIB Iil yac iX BCTYyILy
JI0 3aKJIaJiB BHIIOT OCBITH, HE3aJEXKHO BiJl PETiOHY, COLIAILHOTO TTOXOKEHHS,
MaifHOBOTO CTaHy Ta iHIIKX (HaKTOPiB. Pe3ym,TaT1/1 30BHIIIHBOTO HE3aJIEKHOTO
OLIIHIOBAaHHS OJJHOYACHO BPaXOBYIOTECS i 5K Pe3yJIbTaTH BCTYIHAX iCIUTIB 110
3aKJajiB BHIIOT OCBITH, 1 5K pe3yJIbTaTH JICpHKABHOI HII[CYMKOBOI aTecTamii y
CepeHiX 3aKIafax OCBITH, IO CBIAYNTH PO yHIBEPCATBHICTD LIOIO iHCTPYMEHTY.
Kpim TOro, 10 0COONMBUX IHCTPYMEHTIB CIPUSIIBHOIO IyOJIiYHOIO
aJIMIHICTpYBaHHs B OCBITHIN cdepi ciix BimHecTH icnut «Kpoky», sikuit sBise
c00010 KOMIIEKC 3ac0o0iB CTaHAAPTH30BaHOI AIarHOCTUKHU PiBHA Hpodeciiinoi
KOMIIETeHIii 3a HampsiMaMH IiJrOTOBKH «MeIuIMHay Ta «dapmauis». Sk i
30BHIIIHE HE3aJICXKHE OLIIHIOBAHHS, ICIUTY KPOK MPOBOJUTHLCS OJHOYACHO y BCIi
JeprkaBi 1 € 000B'SI3KOBUM A7 3700yBaviB OCBITH Y chepi OXOPOHH 3J0POB'S.
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Ha migcraBi BHKIaJeHOr0 MOXKHA 3pOOHTH BHCHOBOK IO CIIPHSUIbHE
ny0OiiuHe aaMiHICTpyBaHHS sBJIs€ cOOOI0 BUJA IMyOJIUHOTO aaMiHiCTpyBaHHS,
MIPU3HAYCHUH CTBOPUTH YMOBHU JJIsI MaKCHMAIIbHOI peanizamii ¢ismyHoi oco-
0aMu CBOiX mpaB i cBO0O, a IOPUIMYHIUMHU 0cO0aMK — CBOIX IHTEpECiB y pi3HO-
MaHITHUX cdepax TisUTbHOCTI JEp)KaBH 1 CYCIHiJIbCTBA, 30KpeMa, COI[albHii,
€KOHOMIUHi}, MO TUYHIH, OCBITHIH, IPAaBOOXOPOHHI Ta IHIINX.

TIpaBoBi 03HAKK CHIPHUSITEHOTO ITyOJIIYHOTO aAMIHICTPYBaHHS BKITIOYAIOTh,
HO-TIepIIIe, JICTITUMI3allilo METH Ta 3aBJaHb CIPUSHHS PO3BUTKY IEBHUX iHTEH-
Lifl JIFOMHM 1 TPOMaJsIHWHA, Cy0'€KTIB TOCIIONAPIOBaHHS Ta IHIIMX YYaCHUKIB
CYCHUIBHUX BIJHOCHH; MO-ApYyre, HAsSBHICTh AJITOPUTMY CTaHIApTH30BAHHX
IIpOLIECiB 3a/I0BOJICHHS MOTPed Ta iHTepeciB (i3MYHUX 1 IOPUAMYHUX OCi0 3a
JIOTIOMOT'O}0 3aCTOCYBaHHS THITOBHX BHIIB AiSTIBHOCTI My OJIIYHOT aiMiHiCTpallii;
II0-TPETE, HASIBHICTh IIMPOKOTO apceHaly iHCTPYMEHTIB IyOIiuHOro aaMiHiCTpy-
BaHHJ, JI0 SIKUX, 30KpeMa, HaJlexarth J03BOJIH, JIICH31], TATCeHTH, TOBIJIKH, IIPH-
3HAUEHHS SIKMX IOJISAra€ y BU3HAUEHHI IPaBOBOIO CTAaTyCy, CIIPOMOMKHOCTI J0-
JICPYKaHHSI IEBHUX BUMOT, HEOOXIZIHUX JIJISl HACTAHHS TIEBHUX FOPUANYHHX (PAKTIB.

IIpaBoBi 03HAaKM CHIPUSIIBHOIO IMyOJIiYHOTO aAMiHICTPYBaHHS HOCATbH
nepeBakHo (hopMallbHUI XapaKTep, OCKUIBKU JIeTalli30BaHi Ta BepOaizoBaHi y
YHCJICHHUX 3aKOHOJABYMX 1 MiJ3aKOHHUX NPaBOBUX akTaX. [Ipu 1boMy yacTHHA
MOJIOXKEHb BKAa3aHUX JOKYMEHTIB HOCHTh AUCKPELIHHHIA XapakTep, TOOTO MpHii-
MaeThes 32 IHIIIATUBOIO Ta Y MEXax 3aKOHY, ajle Ha BIACHUH po3Cy] CyO'eKTiB
HOpMOTBOpUOCTi. le 103BosIsie HANWOIBIIT MOBHO 31HCHIOBATH CIIPUSHHS pealti-
3amii mpaB, cBOOOJ Ta iHTEPECiB YYaCHUKIB CyCHiNBHUX BiHOCHH, OCKUIbKH
myOuivHl aaAMiHiCTpalii OTPUMYIOTh TAKHM YHHOM MOXIIHBICTH HPOSBISATH
THYYKICTb Ta OIIEPATHBHICTb Y 3aJ0BOJICHHI BiAIMOBIJHNUX HOTPEO.
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3ABAJICBKA AHI'EJITHA TUMVYPIBHA,
aJ(BOKAT, MOJIOAIINH HayKkoBHil ciiBpoOiTHUK H/II mpaBoBOro 3a0e3nedeHHs
iHHoBauiitHoro po3sutky HAIIpH Ykpainu

A0 IMATAHHS TIPABOBUX HOBEJI OIIOJATKYBAHHS
roCrniogAPCBbKOI JIAJIbHOCTI CTAPTAIIIB

BinbiicTh crapramiB Ykpainu, 1o nepe0yBarTh Ha MOYaTKOBIH cTamil
BUBEJICHHS Ta pealizauii iHHOBalifiHOI MPOAYKIII HAa PUHKY CTUKAIOThCA 3
npobieMaMyu HEMOXIIMBOCTI IIOBHOTO BUKOHAHHS B3ATHX Ha ceOe 3000B’s13aHb
a00 yCKJIaIHEHHSIM Ipollecy BeZeHHs Oi3Hecy.

Crapranu, sKi He 3yNUHWIH (PUITMHWIN) CBOKO JiSUTBHICTE Y 3B’SI3KY
31 30poiiHoto arpeciero Pociiicbkoi Degepallii, CTUKHYJIUCS 3 MUTaHHAMH IO-
JATBIINX MOJATKOBUX MPABOBITHOCHH 3 YKpPaiHOM.

Hapi3BuuaitHO TOCTpO Hapa3si CTOITh MHUTAHHS CTBOPCHHS LUISAXIB ITij-
TPUMKH JisJIBHOCTI Cy0’€KTIB TOCIIOJApIOBaHHS SIK IUIATHHUKIB MOJATKiB. 3
METOI0 3all00iraHHI0 MacOBOMY IPHUIUHEHHIO MiJNPUEMHUIBKOI TisJIBHOCTI Ta
BUBEJCHHIO MIJNPHEMCTB 3 YKpaiHM Ha TepUTOpil iHO3EMHHUX IepkaB Oyio
MPUIHATO HOPMAaTHBHO-NIPABOBI aKTH, SKi 3MEHINYIOTh IOJATKOBE HaBaHTa-
JKEHHsI Ha CyO’€KTIB TOCIOJaproBaHHA. 30KpeMma, OyJIo BHECEHO 3MIiHH JI0
INonarkoBoro koxekcy YkpaiHu [1], mo cTOCYIOTbCs CyO’€KTiB, sIKi MOXKYTb
3HAXOJUTHCS Ha CIIPOLIEHIN CUCTeMI ONIOAAaTKyBaHHS.

BpaxoByroun crenugiky iHHOBAIIHOT CIPSIMOBAHOCTI MIisUTBHOCTI
CTapTaliB y MO€IHAHHI 3 03HAKOIO MOYaTKy PO3BUTKY Oi3HeCy, MepeBaxHa OiIb-
LIiCTh CTapTaliB CTaBajla IVIATHUKAMU IOJATKy TPEThOI IPYIH 3a CIIPOLIEHOIO
CHCTEMOIO OIOJAATKYBaHHS, 3HAXOKEHHS Ha SKil 3HAYHO 3MEHIIYBAJO MOAAT-
KOBE HaBaHTa)KCHHS Ta CHPOLIYBaJO BEICHHS MOAATKOBOI 3BITHOCTI.

VY 1bOMy acmekTi AOIIIBHO 3a3HAYUTH, MO 3aKkOHOM YKpainu «IIpo
BHeceHHs 3MiH 10 [lomaTkoBoro koiekcy YKpaiHM Ta iHIINX 3aKOHOJaBYMX
akTiB YkpaiHU 100 Aif HOpM Ha mepiof il BOEHHOro cTany» Bix 15.03.2022 p.
Ne 2120-1X [2] 6yn0 3MiHEHO BUMOTH 0 IUIATHHKIB TMOAATKIB, SIKi MOXYTh
CKOpPHCTATHCS TIPAaBOM TiepeOyBaHHS y CIPOIIEHIi CHCTeMi OMOJaTKyBaHHS.

[IpormoHy€eMo 3IiICHITH aHaJi3 TakuxX 3MiH y GopmaTi Tabmuii.

Tabmums 1
3MiHN MOJATKOBOT0 3aKOHOAABCTBA 100 CIPOIIEHOT CHCTEMH
ONOJATKYBAHHS IJIATHUKIB MOJATKY TPeThoi rpynu y 2022 p.

Kputepiit B penaxuii 3akony o 15.03.2022 B uunHIl penakuii
Oprauizaniitno- | 1) disuani ocobu-mimnpuemiti; | Byap-siki ¢izuuni ocodbu-mianpu-
npaBoBa GopMa  |2) ropHIMYHI OCOOU-CYO’€KTH |€MIi Ta IOPUAWYHI  0OCOOH-
rOCHOAapIOBaHHA  Oyb-sIKOi | Cy0’€KTH TOCTIOAapIOBaHHS Oyab-
opraHizariiHo-TipaBoBoi (opmH | sIKOT  opraHizauiiiHo-1paBoBol
i3 MaKCHMaJbHHM pO3MipoM [popMH 3 MaKCHMAJIBHUM pid-
piunoro goxony mo 1167 po3- |Hum goxomom a0 10 MimbsipaiB
MIpiB MiHIManbHOI 3apo0iT- | TPUBEHB
Hoi mmatu (y 2022 p. —
7585500 rpn)
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IIponorxeHHs Tadui |

MOKIHBICTE
BUKOPUCTAHHS
HaiiMaHoi mparti

Di3uyHi 0OcOOU-TiAIpHEMIIi HE
BHUKOPHCTOBYBAJIM Mpalll0 Hai-
MaHUX o0ci0 abo KUTBKICTh
ocib, #ki mepeOyBawOTh 3
HUMH y TPYyJOBHX BiJHOCH-
Hax, He OOMEXeHa

OOMeXeHHsI IIOAO0 KIIBKOCTI
MPaLiBHUKIB BiCYTHE

BusHaueHHS Kare-
TOpiii  TJIaTHUKIB

YiTKO BU3HAYEHO BUAU IisIb-
HOCTi, TpH 3IIMCHEHHI SKHAX

MOZIATKy, SKi He IUIATHHX IOJAaTKy HE MOXKe
MOXYTb OyTH Yy Oyt B3iATUHl Ha OOJIK [0
TpeTiii rpymi crpo- TPEThOi TPYIH CHPOLICHOI CHC-
IIEHOI  CHCTEMH TEMH OIIO/IaTKyBaHHs
OIOIATKYBaHHS

BincotkoBa craBka
€IIMHOTO MOJATKY

3-5 % Bix moxony

2 % Big noxoxmy

Ilopatox Ha no-
JIaHy BapTiCTh

[InaTHUKM TOJATKY 3BUTbHEHI
Bil 000B’s3Ky HapaxyBaHHS,

CITaTH Ta MOAAHHS MOAATKOBOI
3BiTHOCTI 3 [I/IB 3 omepauiii 3
MOCTa4yaHHA TOBApiB, pPoOIT i
TIOCIYT, MICIIe TIOCTAYaHHs SKUX
po3raiioBaHe Ha MHUTHIH Tepu-
Topii Ykpainu

I{omicsiaHo

IlomicsuHO

[ToaHHs 3BITHOCTI
Crutata nogatky

[IloxBapTasbHO
[I{oxBapTanbHO

TaxkuM 4MHOM, 3MiHH B IIOJJATKOBOMY 3aKOHOJIABCTBI, SIKi CTOCYIOTHCS
cTapTamiB, IO Hepe0yBaroTh HA TPETiH Tpymi CHPOLIEHOiI CUCTEMH OIOAAT-
KyBaHHS TOJISITalOTh B TOMY, 110, 3 OXHOTO OOKY, 3MEHIIEHO MMOJaTKOBHH THCK
Ha Cy0'eKTa MiANMPUEMHHUIBKOI NisSUTBHOCTI, a 3 IHIIOTO — CKOPOYEHO Mepio-
JUYHICTh HAJXOJ/DKEHHs JOXOIIB B OIO/KET BiA crutaté mozaartkiB. Hamano
HiATPUMKY HaWOinbLIiN (TpeTiil) rpymi CHpoIIeHOl CHCTEMHU ONOJATKyBaHHS Ta
PO3LIUPEHO TiepeNiK cy0’€KTiB, SKi MOXYTh OYTH BKJIIOUYECHI 10 TaKOi TpyIH
onojaTKyBaHHs. Bka3aHi 3MiHU CIIPSIMOBaHiI Ha CTUMYJIFOBaHHS 0Ci0 110 3.ikic-
HEHHS MiAIPUEMHULIBKOI JisUIBHOCTI y Liel HaJ3BUYAHO CKJIAHUM eTal pO3BUTKY
Hamol AepXaBU 1 CTBOpPEHHA (yHIAMEHTY JUIA IICISBOEHHOI €KOHOMI4HOi
BiIOY/IOBH Ta BiIPOKEHHS YKpaiHH.

CnHcoK BUKOPHCTAHHUX ZKepeJt

1. IlonatkoBuil komexc Ykpainu: 3akoH Ykpainu Bix 02.12.2010 p.
Ne 2755-VI. Bioomocmi Bepxosnoi Paou Vkpainu (BBP), 2011, Ne 13-14,
Ne 15-16, Ne 17, cr1. 112.

2. TIpo BHecenHs 3MiH 10 [TomaTkoBOro Kojekcy YKpaiHu Ta iHIIMX
3aKOHOJABYMX aKTIB YKpaiHM LIOAO Iii HOpPM Ha mepiof Aii BOEHHOTO CTaHy:
3akoH Ykpainu Big 15.03.2022 p. Ne 2120-1X. Bepxosua Pada Yxpainu. 3axono-
dascmeo Yrpainu. URL: https://zakon.rada.gov.ua/laws/show/2120-20#Text.
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3ABI'OPOJIHA FOJIIS CTEITAHIBHA,

Jo1. kadeapu Teopii Ta icTopii Aep>kaBH i mpaBa
JIHIIPOIIETPOBCHKOTO JIEPIKABHOIO YHIBEPCUTETY BHYTPIIIHIX CIPaB,
KaH/. I0pUJ. HayK, JOL.

XAPAKTEPUCTHKA JEPKABHO-ITPABOBOI'O PEXKUMY
YEPE3 ITPOBJIEMATHKY 3ABE3IIEYEHHS ITPAB JUTUHHN

IIpoTsiroM OCTaHHIX AeCATH POKiB MpoOJeMaTHKa MPpaB AUTHHU CTaja
00’€KTOM HOCHJICHOI yBard BYEHHX-NIPaBO3HaBLiB. Haromocumo, mo B ymoBax
30poiinoi arpecii Pocii nporu Ykpainu, konu Oyno BOUTO HE OJHY ITUTHHY, HE
OJlHAa TUTHHA HAPOJUIIACh HE Y MOJIOTOBUX OyIMHKax, a 60MOOCXOBHIAX, OYII0
3HHIIEHO OYWHKY, JIIKapHi, AUTAYl CaJI0YKH, ITKOJIA i T.J. I TeMaTHKa HalyIa
ocobnuBoi aktyanbHOcTi. ['ostoBa ['eHepanbHOi Acambiei Opranizarii O0’en-
Hanux Hauiéi A. Illaxig, KOMEHTyIOUM HPUHHATTSA pesoronii Bix 2 Oepes3Hs
2022 p., Bim3HaumB: «S MpHETHYIOCS O JepXKaB-4ICHIB Yy BHCIOBIIOBaHHI
3aHENOKOEHHSI II0JI0 «IIOBiIOMIIEHb IIPO HANaau HA LUBUIBHI 00 €KTH, Taki K
pE3MIEHINIT, IIKOJU 1 JKapHi, a TAaKOXK TMPO >KEPTBU Cepell IUBIIBHOTO Ha-
CEJICHHS, BKJIIOYAIOYH KIHOK, JITHIX JIOACH, JIIOAEH 3 OOMCKECHHMHU MOXKIIH-
BOCTSIMH Ta JiTei» [1].

BoxHouac HeIOCTaTHHO JOCHIMIKEHUM € W 1HIINI acmeKT OKpecaeHoi
poOJIEMaTHKH, a came, SIKAM YMHOM JISUTbHICT AepKaBU MO0 3a0e3reyeHHs
npaB AUTUHM MOXKE BKa3yBaTH Ha ii JeprkaBHO-NpaBoBUH pexuM. Tak, Haii-
OUTBII BHUCBITICHUMH y IIbOMY KOHTEKCTi ((aKTOpH BH3HAUCHHS PEXUMY) €
3a0e3eueHHs] MpaB JIIOJWHY, Y4acTh HACEJICHHSA B 3MiHI OpraHiB myOmidHOl
Biaagu Tomo. OgHaK 3a TIMOTE30H0 HAIIOro IOCIHIIKEHHs, 3HAYHOI MipOro
BiJIHOILICHHS JICP)KaBU JI0 MPaB AUTHHU € TAKOX TUM YHMHHHUKOM, IIIO J03BOJISE
OXapakTepu3yBaTu GOpMH i METOIH 3IiHICHEHHS My OIiYHOT BIAIH.

YV HayKoBill niTepaTypi, sIK MU YK€ BiA3HAYHIIH, MEPEBAXKHO BUCBIT-
JIIOIOTHCSL OKPEMi BU3HAYaJIbHI XapaKTEPUCTUKU JIEPIKABHO-TIPABOBOIO PEIKUMY,
B TepIny depry — e 3abesrneucHHs npas moguau. Cepel aBTOpiB, YWl mparli
MpUCBsYeHi 1ili mpoOnemaruui, Bapro 3ragati B. bowsk, 1. I'punait, 1. Tyzumy,
B. 3aBropoansoro, M. Kopnienka, A. Kyuyka, I. Jlantyx, JI. HanuBaiiko,
O. OpnoBy, A. Ilekapuyk, II. PaGinoBuua, I. Ceparoka Ta iH. Y poborax
BKa3aHHMX BYCHUX Cepe]l IHIIOr0 BUCBITIIOIOTHCS BIIMIHHOCTI COPUIHSATTS IIpaB
JIOAMHU Y JIep)KaBax 3 Pi3HUM JIepKAaBHO-TIPaBOBUM pexxumoM. Cepen mux
Ipank BUPI3HAIOTECS gocuimkeHHs A. Kyayka ta A. [ekapuyk. Tak, Hanpukaz,
aHayli3 Tpolecy MNPUUHATTS 3arajbHOi HeKjaapaiii MpaB JIIOJUHU JO3BOJUB
JOCIIITHUKAM BHOKPEMHTH TPH TIPYNHU TEOpiil mpaB JOAUHH [2], SKi MEBHOIO
MipOI0 MOXHA «HAKJIACTH» Ha JepsKaBHO-IIPaBoBi pexumu. «Ha cboronni 6iib-
LIiCTh ZIep)KaB BU3HAJO iCHYBaHHS HEBII €MHHX (TIPHPOIHHX) IPAB JIOJHHU.
Ie y cBoIO 4epry crpuunHse HEOOXIAHICTh peali3alii IPUHIMITY «ep>KaBa AT
JIIOIMHIY, a HE «JTI0UHA TS iepkaBm» [3, ¢. 238] — Bkasye A. Kyuyk.
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He mMosxHa He 3rajjaTv i aBTOpiB, YUl pOOOTH MPUCBIYCHI BUCBITICHHIO
TEMAaTUKU PO3YMiHHS, 3MICTy Ta 0COOJIMBOCTSAM JIEP)KaBHO-TIPABOBUX PEKHUMIB
pi3HuX nepkaB. O3HaUeHI acleKTH MPOOIEMATHKH CTallM IPEIMETOM Mi3HAHHS
T. ApoGorosoi, M. Koztobpu, B.Jlemaka, A.Menemesuua, T.IlornoBuy,
C. Cepnorinoi, B. Toncrenka, A. SIkyHiHOT Ta iH.

BingzHaunmo, 110 3’5ICOBYIOYM KpHUTEpii THIOJIOTIi Aep kaBHO-TIPABOBHX
pexxumis, B. Jlemak i T. [TomoBuY mpoaHamizyBalid MiAXOIM Pi3HUX BiJOMHX
MUCIIUTENIB, BUCHHUX J0 KiIacu(iKalil Aep>KaBHOTO PEKUMY Ta 3pOOUIIM BUCHO-
BOK IO JONIUIBHICTh HACTYIHHUX €JIEMEHTIB, SIKi MaroTh OyTH BpaxoBaHi JUist
3’CyBaHHS XapaKTepy iCHYIOYOTr0 Y KOHKPETHIH JepKaBi peKUMY:

— Micie mpaB JMOJAWHE (IPH [IBOMY HAyKOBIII BKa3ylOTh came Ha
pealbHICTh TIpaB, a He Ha JeKJIapallifiHui 1X Xapakrep);

— CTYMIiHb y4acTi Hapoay B peaiizauii myOui4Hol BlIaay;

— piBeHb IMIUIEMEHTAI[IT BEpXOBEHCTBA IIPABa;

— piBeHb BIIKPUTOCTI ITyOJIiUHOI BiIau;

— iICHyBaHHS TapaHTil 11€0JOT1YHOro Ta MOJITHYHOTO OaraTOMaHiTTs,
IPOMaJITHCHKOTO cycrinbeTsa [4, ¢. 180].

Cepen HaBeJEHOTO BAKIMBE 3HAYECHHS Y KOHTEKCTi HANIOTO JOCIHi-
JOKCHHSI MalOTh TaKi O3HAYCHI XapaKTePUCTUKH K MICIIe TPaB JIIOJAWHU Ta PiBEHb
IMIIEMEHTAIll BEPXOBEHCTBA MpPaBa.

BonHovac no3a yBaror BITUM3HSHUX HAyKOBIIB 3aJIHMIIMIACH TEMATHKA
caMe Mics MpaB ITUTHHH Cepesl 03HaK, IO XapaKTepU3YIOTh JePKaBHO-TIPaBO-
BHH peXHUM, L0 € JOAATKOBUM (PaKTOPOM aKTyaJIbHOCTI 00paHOi TeMaTHKH.

TaxuM YMHOM, BiJHOLICHHS OPTaHiB AEP)KaBHOI BIaaW JO MpaB JUTHHH
€ JI0JJaTKOBOIO O3HAKOI0, IO XapaKTepU3ye Aep:KaBHO-NPAaBOBUH pexuM. B
JEMOKPAaTUYHHX JIep)KaBax IMpaBa JAUTHHH IHTEPIPETYIOTHCS SIK TaKi MOXIIU-
BOCTI, 1[0 HaleXaTh AUTHHI MOPSI 3 MpaBaMu JIIOIUHU; 1X HasBHICTb 00yMOB-
JIIOETHCS HEOOXITHICTIO TOJATKOBOTO 3aXHCTy AUTHHH dYepe3 IICUXOCOMATHYHI
0co0IMBOCTI PO3BUTKY. [IpH IIbOMY TUTHHA PO3IIISLAAETHCS K Cy0 €KT COILialb-
HUX BiTHOCHH 3 BIIACTHBUMH HOMY IHTE€pecaMy Ta MoTpedamu.

Cnucok BUKOPHUCTAHHUX JIZKEpeJI

1. General Assembly resolution demands end to Russian offensive in
Ukraine. URL.: https://news.un.org/en/story/2022/03/1113152

2. Kyuyk A. M., Ilekapuyk A. B. Teopist nroAChKMX MpaB: KOHIIETI-
TyaJbHi 3MIHH Ha MEXI1 CTOJNITh. FOpuOuYHUil HAYKOBUL eeKMPOHHULL HCYPHAIL.
2020. Ne 8. C. 21-23.

3. Kyuyxk A.M. TeopeTH4dHi OCHOBH IIPaBOBOTO IOJILEHTPH3MY.
Juinpo : Jlninpon. aepsk. yH-T BHYTp. cnpas ; Jlipa JIT/I, 2017. 312 c.

4. Jlemax B. B., [TomoBuu T. II. [epxaBHUI pexXuM SIK TEOPETHKO-
IpaBoBa KaTeropis (HMOHATTS, KpuTepii g BuAOBOi knacudikauii). I[7yoniune
npaeo. 2014. Ne 4 (16). C. 177-182.
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ITHATEHKO OJIEKCAH/IP CEMEHOBUY,

npod. kadespu TPAHCIOPTHUX TEXHOJIOTIH

HartioHaIIbHOTO TPAaHCIOPTHOTO YHIBEPCHUTETY, I—pP T€XH. HAYK, Ipod.;
ITHATEHKO IMUTPO OJIEKCAH/IPOBUY,

Jo11. Kaepy TPAHCIIOPTHOTO IIPaBa Ta JOTiCTHKH

HanioHanpHOTro TPaHCIIOPTHOTO YHIBEPCHTETY, KaHA. TEXH. HayK, JIOII.

IMPABOBI ACIIEKTH INIIBUIIIEHHSA
KOHKYPEHTOCIHIPOMOXHOCTI TPAHCHHOPTHUX IIOCJIYT
YKPATHM B KOHTEKCTI HABYTTS HEIO
CTATYCY KAHIUJATA B YJIEHHU €C

ITpoBigHUM HaNPsIMOM CY4acHOI 30BHIIIHBOT MOMITUKH YKPAiHU € BCTYII
no €Bpocoro3y. Ha choroaHi BenmKki HaJil MOKJIAAalOThCS HA OTPUMAHHS CTa-
TyCy KaHAuJaTa Ha 4wieHCTBO B €C, sKe 3a MPOTrHO3aMU Mae€ BiIOYTHCH BXKE y
YepBHI 1[bOTO POKY. A/ke 23—24 yepBHS 3aIUIAHOBAHO YSPTOBHUIl CaMIT JIiIepiB
€C, Ha sIKoMy MOXke OyTH yXBajleHe PillIEHHSAM 3 L[bOTO IPUBOAY. YKe 3aII0BHEHUIT
ONUTYBaJIBHUK €BPOKOMICIT B 3Ha4YHIH Mipi CTOCYETHCS OLIHKU BiJIOBIJHOCTI
3aKOHO/IaBCTBAa YKpaiHM €BporneiicbkoMy (acquis communautaire) i BiIHOCHTbCS
JI0 CTaHIApPTHHUX MPOLEAYpP, CHPSIMOBAHMX Ha 3’SCYBaHHS MOJOXKEHHS HACKIIBKU
JeprKaBa-arulikanT BinmoBigae KomeHrareHcbkiuM KpuTepisiM aieHcTsa [1, c. 49].
Bigomo, mo KoneHrareHcbki KpuTepii MiCTSATh TEMaTU4HI I'PYIH, SKi XapakTe-
pu3yloTh reorpaiuHuil aclmeKkT IOAO0 pPO3TAllyBaHHA KpaiHW, HONITHYHUI
aCIIeKT, KM BU3HAYa€ €(PEKTHBHICTh JISNIBHOCTI OpraHiB myOJivyHOl BlIagu Ha
JNOCSITHEHHS JIEMOKpAaTii, BEPXOBEHCTBA ITIpaBa, 3a0e3NeueHHs IMpaB JIFOIUHH,
TIOBAry i 3aXMCTy TPaB HAIIMEHIIMH. TpeTs TeMaTUYHa TpyIa KPUTEpiiB WICHCTBA
CTOCY€ThCS IIF0U0i PUHKOBOT €KOHOMIKH. | came Iist Tpyna B 3HaYHil Mipi cTO-
CYETBCSI TPAHCIOPTHOI rajy3i, 30KpeMa IOCIyT aBTOMOOLIBHOIO TPAHCIIOPTY.

TaknM 4YMHOM, Ha 4Yaci NMPUBEIEHHS TPAHCIIOPTHOIO 3aKOHOIABCTBA
VYkpaiHu, sika BIAHOCHUTHCS J0 HAWBAXKIIMBIIINX 30BHIIIHEOCKOHOMIYHHX MapTHE-
piB €BporH, 0 MPUHIMIIB i HOPM MPABOBOTO PETYJIOBAHHS 3a MiAX0JaMH B
€C. HeoOximHO peasi3yBaTd MOXIIMBICTh CTBOPEHHSI €JHHOTO MPAaBOBOTO OIS
3a €BPONEHUCHKUM JOCBIJJOM, JOCSITHEHHS BUCOKOi KOHKYPEHTOCIPOMOXKHOCTI
HOCIYT Taly3i TpaHCHOPTY YKpaiHM Ha yMOBax rapMoHi3allil MpaBOBUX HOpMa
Ta TPAAWIiil 3a HACTYMHUMH OCHOBHMMH HAmNpsIMaMH: JO3BiJIbHI MOJIOKCHHS
npodeciiHol IiSUTHOCTI Ta JOCTYIYy HAa PUHOK MOCTYT BAHTAXHOTO M Macaxup-
CBKOTO TPAHCHOPTY; IIPAaBOBE PEryIIOBaHHSA Yy (hOpMyBaHHI KOHKYPEHTHOTO
CepeloBUIa NEePEBI3HUKIB Ta HaJaHHS iM Jep:KaBHOI MiATPUMKH; TEXHOJOTIi
HaJIaHHS TPAHCIOPTHUX TOCIYT Ta 1X Oe3reKka; 0COOIUBOCTI TPAHCIOPTYBAHHS
TBapvH Ta HEOE3MEYHNX BAHTAXKIB; 3arajibHi acrieKTd (OpPMyBaHHS TPAHCIOPT-
HOTO TPOCTOPY, 30KpeMa HION0 KOHTPOJIIO MPOLECIB TPaHCIIOPTHOTO OOCIY-
TOBYBaHHS, JOCTOBIPHOCTI CTAQTUCTUKU Ta (POPMyBaHHS BiIHOCHUH 3 TPETIMU
KpaiHaMu B paMkax yroau «Iarepbacy.

3nilicHeHU# MPOOIEMHO-OPIEHTOBAHUI aHAJI3 CBIIYMTH, IO IO BaX-
JIUBUX HAIMpPSMIB aanTallii TPaHCIIOPTHOTO 3aKOHO/IABCTBA, SIKI CIIPHUSIOTH ITiJI-
BUIICHHIO PiBHS KOHKYPEHTOCHPOMOXHOCTI TPAaHCIIOPTHHX IOCHYT YKpaiHH,
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BIJJHOCATBCS HOPMH J03BUIBHOIO XapakTepy 11010 mnpodeciiiHoi mpumaTHOCTI,
0a30Boi kBasidikalii Ta MepioAUIHOCTI MEPEMiArOTOBKH BOIITB aBTOTPAHCIIOPT-
HHX 3aCc00iB, 3alHATHX y NEpEeBE3eHHI BaHTAXIB YU MACAXMPIB, a TaKOXK Ha-
JaHHs J03BOJIy HA IiSUTBHICTH IiIIPHEMCTB, IO 3aiMAFOTHCSI aBTOMOOITBHUMH
BaHT)KHUMH Ta MAcCAKUPCBKUMH IepeBeseHHaMmH. 1Ilnsax 1o rapmoHizamil
MPOIIECiB 3MIIHEHHST PUHKY MOCIYT i BHYTPIIHBOTO CEPEIOBHUIIA IEPEBI3ZHUKIB
B 3HAYHIN Mipi MpoJiArae yepe3 B3a€MHE BU3HAHHS JIUILIOMIB, cepTU(IKaTIB Ta
iHIIMX cBigouTB npodeciiinoi kBamidikamii JUIs HagaHHS MIATPUMKH Iia-
MIPUEMCTBAM y 3JIIHCHEHHI CBOIX MpaB Ha cBOOOJ Yy 3IiHCHEHHI HAaIliOHAIBHUX
Ta MDXXHapOJHHX TIePEBE3CHb.

TepcrieKTHBY MiIBUIIEHHS PiBHS KOHKYPEHTOCIIPOMOXHOCTI TPaHCIIOPT-
HHUX IIOCIYT BITYM3HSHHUX CYO'€KTiB TOCIOJApIOBaHHSA Yy cdepi BaHTAXHOIO
TPAHCIIOPTY MOB'sI3aHi i3 ajanTalfi€lo opraHi3amiiHO-IPaBOBUX HOPM, IO BHU-
3Ha4YalTh (POPMYBaHHS PUHKY TPAHCIOPTHHX MOCIYT, & TAKOX BIIHOCHH MIiX
HOro ydJacHHKaMH, SIKi CTOCYIOTBCS II€PEBE3CHHS BAHTAXIB aBTOILIIXaMH
VYkpainu ta nepxap wieniB €C abo npu MepeTHHi TepUTOPii OAHIET Ui OinbIie
KpaiH. BaKIMBO KOHKPETU3yBaTH MPAaBOBI HOPMH, 33 YMOBH JOTPUMAHHS SIKHX
MePeBI3HUKU-HEPE3HUICHTH KpaiH wieHiB €C MOXyTh 3/1IHCHIOBATH HAIlIOHAIBHI
aBTOIIEPEBE3CHHS TepuTOpicto nepkaB-uieHiB €C. Ha waci ynopsakyBaHHsS
MIPaBOBUX IMOJOXKEHb MIOJ0 BHKOPUCTAHHS OPEHIOBaHHX aBTOMOOUIIB 0e3
BOJIIiB [UIS TTEPEBE3CHHS BAHTAXIB Ta 3JIHCHEHHS 3aXOJIB Yy pa3i BUHUKHCHHS
KPHU30BUX SBUI HA PHHKY TPAHCIOPTHHX MOCIYT i3 HePEMIIllCHHs BAaHTaXIB.

[ligBUIIEHHIO KOHKYPEHTOCIIPOMOXKHOCTI ~ TPaHCIIOPTHUX  HOCIYT
VYkpalHu cHpUSATUME TaKOX TapMOHi3allil HalliOHAIBHOTO 3aKOHOAABCTBA 3
npaBoM €Bporneiickkoro Coro3y BiTHOCHO ()OPMYBaHHS Ta PETYJIIOBAaHHS PHHKY
TPAHCIOPTHHUX IOCIYT Ul HAcCEJCHHs, IO OXOIUIIOE 3arajbHi MpaBHia MiX-
HapOJHUX ITacCaXXHPCHKUX aBTOIEpeBe3eHb. J[0 CKIIaOBUX IMPABOBOTO PEryIIIO-
BaHHsS MAalOTh BiJHOCHTHCh H yMOBH BHKOPHCTAHHS CYHNPOBOMKYHOUHX JOKY-
MEHTIB, 32 SKUMH TEPEBI3HUKH HEPE3UJICHTH MOXKYTh BUKOHYBATH HAaI[lOHAJIbHI
MACaKUPCHKI MEPEBE3CHHs TEPUTOPIEIO MepikaBH wicHa €C, a TaKOK 3AIHCHEHHS
ynpaBiiHHS 3 00Ky aepxaB wieHiB €C 1010 000B'A3KiIB, SKi BUIUIMBAIOTH 13
3arajbHOI KOHIENIii HAJaHHs MyOJIiYHIX MOCIYT Ha aBTOMOOUIBHOMY, 3aii3-
HUYHOMY Ta BHYTPiIIHBOMY PiYKOBOMY TPAHCIIOPTI.

Mae mnependavyaTHCh TaKOX IPaBOBE PETYNIOBaHHS MIONO (opmy-
BaHHS KOHKYPEHTHOT'O CEPEAOBMINA i3 3aCTOCYBAHHSAM Yy3araJbHEHHX NPaBHI
KOHKYPEHIII NpU NEepPEeBe3eHHSAX 3ali3HUIIMU, aBTOMOOUIBHUMHU JOpOraMu Ta
BHYTPIIIHIMH BOJHHUMHM MNUISXaMUA Ta BCEOIYHO MiATPUMYBATHCH JOCSITHEHHS
Ipo30pocTi (iHAHCOBUX BiAHOCHH MiX YKpaiHOlo, kpaiHamu-wieHamu €C Ta
MiANPUEMCTBAMH, SIKi HAAIOTh TPAHCIIOPTHI MOCIYTH, a TAKOX (piHAaHCOBA MPO-
30piCTh Ha CAMUX MIANPUEMCTBAX.

XapakTepHUMH JUTS TPOLECIB YIMOPSIIKYBaHHS MOJIOXKEHb TPAHCIIOPT-
HOTO TIpaBa B aCHEKTi Mi/IBUIICHHS KOHKYPEHTOCIPOMOXXHOCTI TPAHCHOPTHUX
HOCTYT B 30BHIIIHBOEKOHOMIYHIM IiSUTIBHOCTI, € IIUTAHHS PEryJIOBAaHHS JEPKaB-
HOi MiATPUMKH COLIaJIbHO 3HAYYIIMX IOCIYT Ta TapMOHi3amii OmoJaTKyBaHHS
CTOCOBHO Ha/IaHHS CyOCHIii TIPH MEePEeBE3CHHAX 3ali3HULSIMHE, aBTOLLISAXaMH Ta
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BHYTpIIIHIMH BOJHUMH LUIIXaMH, @ TaKOXX 300piB Ha BEJIMKOBAHTaXXHI aBTO-
MO0, 1110 BUKOPUCTOBYIOTHLCS Y CTPATETIYHUX IHPPACTPYKTYPHHUX YTBOPECHHSIX.
IepcriekTHBHI 3MiHM 3aKOHOJABCTBa B YKpaiHI MalOTh TOPKHYTHUCH 3alpoBa-
JDKEHHSI CyJacHOI CHCTEMH OYXTalITepChbKOTO OONIKY BUTpAT B iHQPacTPpyKTYpHHX
YTBOPEHHSX B YMOBaX B3a€MOJil aBTOMOOUIBHOTO, 3ali3HUYHOTO Ta BHYTpilI-
HBOTO PIYKOBOTO TPAHCHOPTY, 30JIMKEHHS CTABOK aKIM3iB HAa HAQTOMPOIYKTH,
a TaKOXX TapMOHI3allii CTPYKTYpH aKIU3HUX 300piB 3 HAPTOIPOIYKTIB.

[TinBHUIIEHHIO KOHKYPEHTHHX MepeBar B HaIaHHI TPAHCIIOPTHHUX MOCIYT
VYkpaiHu cipusTHMe pO3BUTOK OpraHi3alliifHUX MOJI0KEHb TPAaHCIOPTHOI IisIb-
HOCTI 32 nocBimoM €C Ta 3aKkpiIluleHHs iX B 3aKOHOJABCTBI. Tak, 3HaYHA yBara
Mae IPUIUIATUCH TapMOHi3allil COliaIbHUX YMOB TPAHCIIOPTHOI AiSIIBHOCTI, SIKi
CTOCYIOThCSI Opraizamii po604oro yacy MNpOBITHHX YYACHHKIB 3IiHCHEHHS
TPaHCIOPTHOTO Ipolecy. B 3HauHil Mipi e cTOCYEThCs oprasizaiii po6o4oro
qacy oci0, siKi 3afiMaroTbCsl aBTOTPAHCIIOPTHUMH TIEPEBE3CHHSIMH Ta BHKOPHC-
TaHHS 00JaJHAHHS JUIA 3amKcy iH(opMallii npo pexxuMHu Npalli BoJiiB Ha aBTO-
MoOinbHOMY TpaHcnopti ([upektuBa Pagu €C Ne 88/599/€EC), a Ttakox
CTaHAapTHUX mpolienyp ioro nepeBipku (IToctanoBa EEC Ne 3820/85). BoaHo-
4yac BaXJIMBO aKTyali3yBaTH B YKpaiHi IpaBoBi HOpMH, npuitHari y €C mono
oopMIIeHHS TOCBiTYeHb BOAITB (IIpaB) Ta MiHIMAJILHOTO PiBHS 1X IiTOTOBKH.

EdextuBHe mnpaBoBe peryiroBaHHS IOJO TEXHOJIOTI HepeBe3eHb
BapTO PO3TJISAATH SIK 0a3y MiJBUIICHHS KOHKYPEHTOCIPOMOXKHOCTI TPAHCIIOPT-
HUX 1ocTyr. JIo TaKMX HAIpsMiB BITHOCHTHCS JOTPHMAHHS MOJNOXKEHb 000B's3-
KOBOCTI BUKOPHCTaHHS peMEHIB Oe3MeKn B aBTOMOOUIAX Macow MeHiie 3,5 T Ta
BCTAQHOBJICHHS ¥ BUKOPHCTAaHHSA NPUIANIB Ui OOMEXCHHsS IIBHUIKOCTI Ha
MEBHUX KATETOpisiX BAaHTAXXHUX aBTOMOOLTIB. TeXHIKO-TEXHOJOTIUHI MHTaHHS
30JIIDKEHHSL 3aKOHO/ABCTB YKpaiHU Ta kpaiH-uieHiB €C MaroThb CTOCYBaTHUCh
MPOIIECiB MIEPEBIPOK HA MPHUIATHICTH O SKCIIyaTallii BAHTa)XHUX aBTOMOO1IIB
Ta iX MPHUYENiB, TEXHIYHOTO OIJIAAY KOMEPIIHHUX aBTOMOOLTIB 1010 iX IpH-
JaTHOCTI 3 ypaxyBaHHSIM OCOOJIHMBOCTEH HaIaHHS TPAHCHOPTHHX ITOCIYT HAace-
JICHHIO Ta 13 MepeMillleHHs BAHTaXiB.

Jlo HaliBaXITUBIIINX KPUTEPIiB KOHKYPEHTOCIIPOMOXKHOCTI TPAHCTIOPT-
HHUX TIOCIYT BiTHOCHTBHCS X O€3NEeYHICTh, I'apaHTYyBaHHIO SKOI CIPSIMOBaHE
JOTPHMaHHSI OpTaHi3aliifHO-TIPaBOBMX HOPM B YKpaiHi Ta JAep)kaBaX-wieHax
€C moao ce30HHOCTI Y BUKOPUCTAHHI IIUH, ITUOWHK IPOTEKTOPa HOKPHUIIOK 32
KaTeropisiMi aBTOMOOUIIB Ta iX HpUYeriB, a TAaKOXX BCTAHOBJIECHHS MaKCH-
MAaJIBHO JI03BOJICHHX PO3MIpiB Ta Baru MeBHUX aBTOMOOLITIB.

Jisi MOCATHEHHS albTEePHATHBHOCTI MiJXOIIB O MiJBUIICHHS KOH-
KYPEHTOCHPOMOKHOCTI MOCIYT aBTOMOOUTLHOTO TPAHCIIOPTY Y KpaTHHU BaXKIIMBO
OXOIHTH IMPaBOBUM PETYITIOBAaHHSM OCHOBHI CETMEHTH PUHKY TPaHCIIOPTHUX
1ocIyr i ocobnuBocTi ix HagaHHd. [lo Takux 0coOaUBOCTEH I MpobIeM pO3BUTKY
CIILJ BIJHECTU 3aXMCT TBAapUH IiJ yac TpaHcnopryBanHs ([lupexruBu 90/425/€EC
ta 91/496/€EC 3 nomoBHeHHsMH). BomHouac, HEOOXiqHO 3a0e3neduTd 30J1H-
JKEHHsI 3aKOHO/IaBCTBa YKpaiHu U jaepxkaB-wieHiB €C 1ono npoueaypu mepe-
BiIpKH NepeBe3eHb HEOE3MEUHUX BAHTAXKIB aBTOLLISIXaMH, YMOB ITPU3HAYCHHS Ta
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npoceciiinoi kBamidikarii ¢axiBuis 3 6€3MeKU MPU TaKUX NEPEBE3ECHHIX aBTO-
MOOUTBHUM, 3aTI3HUYHUM TPAHCIIOPTOM i BHYTPILIHIMUA BOJHUMH IUISXaMHU.

UineHe Miclle B MPAaBOBOMY pETYJIIOBaHHI MarOTh 3aiMaTh MHTaHHSI
HarsiAy Ta KOHTPOJIO 32 TEPEeBE3CHHSIMHU BIIXOMIB TEpUTOpi€l0 YKpalHH Ta
€Bporeiicbkoro CriBTOBapUCTBA, JOCTOBIPHOCTI CTATHCTHKH Ta YHOPSAKY-
BaHHS BIJIHOCHH 3 TPETIMH KpailHaMH B paMmKax yroiu «lHTepOacy Imoa0 Mix-
HApOJHUX HEPEryJSIPHUX aBTOOYCHHUX MEPEBE3CHb MACAKHUPIB Ta TYpUCTHY-
HUMH MDKMICBKMMH aBTOOycaMH Ta iHIII.

TakuM uMHOM, Ha Yaci KapAWHAIbHI 3MIHM Ta MOJAJBLIMN PO3BUTOK
TPAHCIIOPTHOTO MpaBa B YKpaiHi B KOHTEKCTI HAOYTTS HEIO CTaTyCy KaHIuaaTa
B wieHn €C, ocoONMBO 3a HampsMaMH, sKi CTOCYHOThCS (GopM Ta 3aco0iB
HaJIaHHS TPAaHCIOPTHHUX MOCIYT HACENEHHIO W IMOJ0 MepeMillleHHsS BaHTaXIB y
MDKHApOJHOMY CIONYYSHHI Pi3HUMHU BUAaMH TpaHcropTy. CamMe Ha TakoMy
INULIXY MOXXHa 3a0e3MEeYMTH CHCTEMHE pPO3B'SI3aHHS MOJITHKO-TIPABOBHX Ta
eKOHOMIUHMX TpobieM €Bpomeiicbkoi iHTerpanii Ykpainu [2, c. 23], posrius-
JIAl0YH OJHUM 3 BH3HAYAIBHUX YMHHHKIB IUX MPOIIECIB TOCATHEHHS BUCOKOTO
PiBHSI KOHKYPEHTOCIIPOMOYKHOCTI TPaHCIIOPTHUX TIOCIHYT, MiANPHEMCTB Ta ra-
JIy31 TPaHCMOPTY B YMOBax IHTEHCHBHHUX MIOOANi3allifHUX 3MiH B 30BHILIHBO-
€KOHOMIYHIH JisILHOCTI.
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KAMMUIIIOBA BIOJIETTA OJIEKCAH/IPIBHA,

CTY/ICHTKa HaBYaJIbHO-HAYKOBOT'O IHCTUTYTY IIpaBa Ta iHHOBAL[IWHOT OCBITH
JIHITIPOIIETPOBCHKOTO AEPKABHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB;
HAJIMBAMKO JIAPHCA POMAHIBHA,

POpeKTop JHIMPOIETPOBCHKOTO ACPIKAaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
II-p IOpHA. HayK, Ipod.

EKCIHEPTU3A HOPMATUBHO-ITPABOBHUX AKTIB

SIKicTh HOPMATHBHO-IIPABOBHMX aKTIB Ma€ Ge3rocepe/iHiil BIUIUB Ha pi-
BEHb peaiizalil Ta 3axXuCTy npas, CBOOO]] 1 3aKOHHKX HTEpeCiB 0COOU Ta TpoMa-
nsHuHA. JlepekTy 3aKOHOJaBUOrO MPOLECY Ta HEJOCTATHS €KCIIEpTHA OLiHKa
3aKOHOIIPOEKTIB MPU3BOIATE A0 TOTO, IO HOPMATHUBHO-IIPABOBI aKTH MOXYTh
MICTUTH 3HAa4YHI NPOTAITNHH Ta TTOMUJIKH.
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Ie mpu3BOIUTE 10 BUHUKHEHHS JECTPYKTHBHHX IPOIECIB Y 3aKOHO-
JABCTBI BHACJI/IOK aHOMAJBHOTO BIUIMBY JEP)KAaBU HAa MaKCHMallbHE PEryJro-
BaHHJI CYCIUTBHHX BiTHOCHH, IO BUSBISIEThCS y TakuxX (opmax: 1) mporecyari-
3auis mpaBa y cdepax, A SKUX e HeXapaKTepHO; 2) OopoKpaTu3allis npasa
BHUPAXKAETHCS Y 3JIOBKUBAHHI JIOKYMEHTAIIIEI0, aJMIHICTPATUBHIN MACHBHOCTI,
imitanii eekTUBHOI MiIBHOCTI B CHCTEMI Jep>KaBHOIO YIPAaBIiHHSA; 3) HOIIU-
PEHHsI IPaBOBOTO PETYIIOBAaHHS Y cepax, Ie BOHO € MPOTUIIPHPOAHNM; 4) HaJl-
MipHICTh [IPABOBOIO PETYJIIOBAHHSA, L0, IO CYTi, IPU3BOAUTD A0 YCKIAaJHEHHS
oprasi3aliifHo-1paBoBoi (opMH B yMoBax 30unbLIeHHs 11 obcsary [3, c. 7].

ExcniepTr3za HOpMaTHBHO-IIPABOBHX AKTIB € 3aCO00M 3amoOiraHHs Ta
MIPOTH/Ii1 BAHUKHEHHIO ITUX HeNOMiKiB. ExcriepTHa AisyIbHICT Y 3aKOHOIaBUOMY
MIpOILIEC] CIIPSIMOBaHa Ha 3aTBEP/KCHHS Ta 3a0e3MeUeHHs MpaB i CBOOO/ JIFOANHH
Ta rpoMaJiTHUHA 1 HEJOMYILICHHS 3BYXKEHHS 3MICTY Ta 0OCSry BCTaHOBJIEHHX
mpaB i CBOOOJ MpH MPUHHATTI HOBUX 3aKOHIB YM BHECEHHI 3MiH 0 YMHHUX
3aKOHIB, ITOJIOKEHHS SIKUX 3aKpirsieHo B OCHOBHOMY 3aKOHI HaIoi Jep KaBu.

Ha nHamry nymky, BapTO 3BEpHYTH yBary Ha JesiKi MpoOJeMH isijib-
HOCTI CyO’€KTiB NPOBEACHHS EKCHEePTH3M HOPMATHBHO-IIPABOBUX aKTiB, SIKi
BHOCSITECS Ha po3rinsia Bepxosuoi Panu Ykpainu.

ITepiia npoGiema mosirae y ToMy, 10 B ISIKHX CeKpeTapiaTaXx KoMi-
teTiB BepxoBHol Pagu YkpaiHu He BHUCTa4a€e TOCTATHHOI KiJTbKOCTI KBali(iko-
BaHUX IPALiBHUKIB, fKi 0 JONMOMaraid HapOJHUM JENyTaTaM y €KCIEPTHOMY
BHBYCHHI HOPMATHBHO-IIPABOBHX aKTiB. AJDKE MiJ 4ac IUICHAPHHUX 3acilaHb
pexoMeHalii KOMITETIB JOCUTh YacTO BiIXHJISIOTHCS HABITh Y BHUIQJIKAX, KOJIU
KOMITET OI[IHIOE 3aKOHOMIPOEKT 3 OOKY HEKOHCTHUTYLIHHOCTI.

Moo apyroi npoGiemMu, ToO BOHA OB’ si3aHa 3 THUM, 110 MPOLEC Mapia-
MEHTCBKOT €KCIIepTH3H HOPMATUBHO-IIPaBoBoi 6a3u €C Ta mepeBipKkd 3aKOHO-
IPOEKTIB Ha BiANOBIAHICTH 3akoHOAABCTBY €C 3anexuth Bing MiHicTepcTBa
roctuwii Ykpaiau. OfHaK 11i TIOJI0XKEHHS € HepeaJlbHIMH 3 OTJIITY Ha OOMEKEHICTh
MOXJMBocTe MinictepcTBa, nocuineHHs poii Komitery Bepxosnoi Pagu 3
IMUTaHb €BPONEHCHKOT iHTerpauii B mpoueci iMmieMeHnTanii YA Ta 3pocTaHHS
KIJIBKOCTI 3aKOHOIPOEKTiB [3, c. 22].

KpiM BHSBIEHHX MPOOIIEM, Yy 3aKOHOIABYOMY PETyIFOBaHHI €KCIIEPTH3U
HOPMaTUBHO-IIPAaBOBUX aKTIiB € TakKi HEIOJIKH, SIK: perilaMeHTallisl IPOBEACHHS
eKCIIEPTH3H 3aKOHOMPOEKTIB PI3HUMH HOPMAaTHBHO-TIPABOBHMH aKTaMH; He-
YPETyIbOBaHICTh MOPSAAKY MPOBEICHHS TPOMAACHKOI Ta MIXXHapOIHOI eKcIep-
TU3U 3aKOHOIIPOEKTIB.

3a yMOBHU NOTPEOU BHCOKOTO piBHS MpodeciiHiX 3HaHb, OCOOIMBO MPU
BUPIIICHHI HOBUX KOMIUIEKCHUX MPOOJIEM, IPOBOIUTHCS HAyKOBa EKCIIEPTU3a, B
O1ITBIIOCTI BUMAJIKIB 1110/I0 HANCKIAHIIINX HOPMATHBHO-TIPABOBUX AKTiB.

OnHUM i3 BaXJIMBHUX HampsMiB HAyKOBO-JOCIHIAHOI AiSNBHOCTI iHCTH-
TyTiB HarionansHOi akazemii mpaBoBUX HayK € po3poOKa Ta MpaBoBa eKCIIepTH3a
3aKOHOMNPOEKTIB Ta iHIIMX HOPMATHBHO-TIIPABOBUX aKTiB, BHECEHHS BiJIOBif-
HUX 3MiH, pO3po0Ka PEeKOMEH[AIlii Ta MPOIMO3WIiH, 10 € OAHiew 3 (opMm
BIIPOBAJKCHHS Pe3yJIbTaTiB HAyKOBOI AisibHOCTI [4, . 217-238].
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BaxxuBa posib BiIBOAUTHCS (DiHAHCOBO-CKOHOMIYHINM €KCIIEPTHU3i, SKa
NPOBOIMTHLCS VISl OLIHKHU BiJIOBIHOCTI MPOEKTY 3aKOHOAABCTBY, ()iHAHCOBUM
1 OFOJDKETHUM MOJJIMBOCTSIM JEPKaBH, JOLUILHOCTI 3alIPOTIOHOBAHUX BUTPAT 3
ypaxyBaHHSM OUIKyBaHHUX pe3ysbTariB. KoKeH 3aKOHOMpPOEKT micias Horo
peecTpariii He Mi3HIlIe BIPOJOBXK I’ SITH JHIB Mae OyTH HAIpPaBICHUH 70 KOMi-
tery BepxoBHoi Pajgu Ykpainu, 10 npeaMery BilaHHS SKOTO BXOJSATH OFOKETHI
MTUTaHHS, TS IPOBENICHHS €KCIIEPTH3HU LIO0JIO0 TIEPEBIPKH HOTO BIUTUBY Ha JOXiIHY
Ta/ab0 BUJIATKOBY YaCTHHY OFOJDKETIB Ta BUKOHAHHS 3aKOHY Hpo Jlep:kaBHHI
Oro/pKeT YKpaiHH y NOTOYHOMY OFO/PKETHOMY IIepiojli, a TaKOX y KOMITET, SKHA
BU3HAYAETHCS TOJIOBHUM 3 MiATOTOBKH 1 MONEPEAHBOTO PO3TIIAY 3aKOHOIIPOEKTY.

Exornoriuna ekcrnepTusa 3aKOHONPOEKTIB repeadaveHa cr. 7 3akoHy
VYxpainu «IIpo ekonoriuny excneptusy» [1]. o meperniky 00’€KTiB, IO TTiIs-
raroTb 00O0B’SI3KOBIH JepKaBHIM EKOJIOTIYHIH eKCHepTH3i, HaleXaTh NPOEKTH
3aKOHOJIABYUX Ta IHIIMX HOPMATHBHO-IIPABOBHX aKTiB, IO PETyJIOKThH BiJHO-
cuHHU y cdepi 3a0e3redeHHs eKoJIoriuHoi (y TOMY 4MCIi pajianiiiHoi) Oesneku,
OXOpPOHHU HaBKOJHIIHEOTO IPHPOIAHOTO CEPENOBHIIA Ta BUKOPUCTAHHS IPUPO-
HUX PECypCiB, AISUIBHOCTI, KA MOXKE HETAaTUBHO BIUTMHYTH Ha CTaH HABKOJIMII-
HBOTO IIPUPOJHOTO CEPEIOBHIIIA.

[Ilomo 3aKOHONPOEKTIB, sIKi 32 IPABOBUM PEryJIIOBaHHIM HaJexaTh 10
cdep, MPaBOBITHOCHHH SIKHX PETYIIOIOTHCS 3aKOHOAABCTBOM EBpOIEHCHEKOro
Coro3y, To BignoBigHo a0 3akoHy YkpaiHu «IIpo HamionaneHy mnporpamy
ajianTailii 3aKoHOZaBCTBa YKpaiHH 10 3aKOHOAaBCcTBa €Bpornelickkoro Coro3yy,
BOHU NOBUHHI IIPONTHU NEPEBipKy Ha BIANOBIIHICTL acquis communautaire.

VY mporieci 3aKk0HOAABYOI IisUTBHOCTI BKJIMBO HMPOBECTH aHTHKOPYII-
LilfHy eKCIepTU3y 3aKOHOIPOEKTIB 3 METOI0 BUSBIICHHS IOJIOXKEHb, SKi caMo-
CTilHO a00 B MOE€IHAHHI 3 IHIIMMH HOPMaMH MOXXYTh CIPHUSITA BYHHEHHIO
KOPYHLIHHHUX MpaBOIOpyLIeHb a00 MPaBONOPYIIEHB, OB SI3aHUX 3 KOPYIILI€IO.

Bapro 3a3HauWTH, IO MNPOEKTH 3aKOHIB MiJSTaloTh TeHISPHO-
IPaBOBiil ekcrepTusi, 3a pe3ynbTaTaMHy SKOi Ta€ThCs BUCHOBOK IIOJO iX BifImo-
BiZTHOCTI MPHUHIMITY 3a0e31eYeHHsI PIBHUX MPaB i MOMKIMBOCTEH JKIHOK Ta 40JI0-
BiKiB. BHCHOBOK r'eHAEpHO-TIPaBOBOI EKCIIEPTH3U € 000B’S3KOBOIO CKIIaJOBOIO
MaKeTy JOKYMEHTIB, IO MMOJAEThCS PA30M i3 IPOSKTOM HOPMATHBHO-TIPABOBOTO
akTa Ha po3rin [2, c. 32].

3 MeTor0 3armobiraHHs Ta MPOTUIIl JTUCKpUMIHALT Ta 3a0e3reucHHs
PIBHUX MOXIIMBOCTEW /sl peaiizamii mpaB i ¢cBoOOJ JIOAMHU 1 TPOMaISHUHA
cT. 8 3akony Ykpainu «IIpo ocHOBH 3amobiraHHs Ta MPOTHIIl JUCKPUMIHALIT
B YkpaiHi» mnependavae 0OOB’S3KOBY aHTHUAMCKPUMIHAIIMHY —EKCIEPTH3Y
HOPMAaTHUBHO-TIPABOBUX AKTiB.

[ono 3akoHy Ykpainu, odiuiiHO oTpruMaHoro Ha mianuc [IpesuaeHTy
VYkpainu, Mmoxxe OyTH ITpoOBe/icHa PaBOBa eKCIepTH3a 3aKOHY Ha BiIMOBiHICT
Koncrutyii Ykpainu Ta iHIIUM 3aKOHaM YKpaiHu.

Cepen 0IATKOBUX €KCIEPTU3 HOPMATHBHO-TIIPABOBHUX aKTiB Iepes-
GavaeThCs: MONepeaHs, IEPBUHHA, JOJATKOBA, Y Pa3i MOTpeOr MOBTOPHA EeKCIIep-
TH3a 32 IPOEKTOM HOPMAaTUBHO-IIPABOBOI'O aKTa 3a PIIEHHSAM Cy0’€KTa HOpPMO-
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TBOpPEHHs a00 3a IHIIIaTHBOIO HOro PO3pOOHHMKIB; COIIOJIOTIYHA CKCIIEPTH3a,
SIKIIO ITPOSKT HOPMATHBHO-IIPABOBOI'0 aKTa Ma€ CYCIiJIbHE 3HAYECHHS; KPUMIiHO-
JIOTIYHA EKCHEepPTH3a, SKIIO MPOSKTH HOPMATHBHO-TIPABOBUX aKTiB CTOCYHOTHCS
peTyJIIOBaHHA EKOHOMIYHOI, (hiHaHCOBO-OAHKIBCHKOi, CTPaxoBOi Ta IHILIOI Jisib-
HOCTI, SIKa MO>K€ BIUIMHYTH Ha PiBeHb KpUMiHami3awil cycninecrsa [3, c. 98].
TlizcyMoBYyI0OUYM BHKJIAAEHE, CIIi/J 3a3HAYMTH, 1110 HOPMATHBHO-IIPABOBI
aKTH MalOTh HAIpPaBJIITHCS Ha O0OB’S3KOBY eKCIepTH3y (HayKOBY, IIPaBOBY,
TreHJepHyY, aHTHKOPYINIHY, aHTHIANCKpHMIHAILINHY, (iHaHCOBO-€KOHOMIUHY)
Ta crelianbHi, 000B’A3KO0BI, IKI BU3HAYCHI B 3aKOHAX JIJI1 OKPEMHUX IPaBOBUX
NHUTaHb (€KOJIOTIYHI, eKCIepTH3a Ha BiANOBIIHICT acquis communautaire).
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KAIIITAHEILb CBITJIAHA BOJIOJMMUPIBHA,

MIPOBITHUI HAYKOBUI CIiBPOOITHUK BiJIilly MUTHOI Ta €KOHOMIYHOI O€3MeKH
HaykoBo-10cmigHOro iHCTUTYTY (hiHAHCOBOI MOJITHKN

JlepkaBHOTO MOAATKOBOTIO YHIBEPCHTETY, KaH/. Me]. HAayK, JOL.

HOPMATHUBHO-IIPABOBE 3ABE3INEYEHHSI
NNPUEJHAHHSA YKPAIHHA
JO CUCTEMH CIIIVIBHOI'O TPAH3UTY €C/€EABT

Ilicnsg immemenTariii Yroau mpo acoriamiro 3 €C YkpaiHa mocTymmoBo
pedopMy€e CBOIO MHUTHY CHCTEMY BIIIOBiaHO 10 crangapTiB €C. 30kpema, 3rijHo
3 Jlomatkom XV «HaOnmkeHHs MUTHOTO 3aKOHOJABCTBAY 3raJaHol YToau OJHUM
3 MDKHapOJHHUX 3000B’sA3aHb € MpHEAHAHHS 10 KOHBEHIII mpo Mmpoueaypy
crineHoro tpamsury (mami — Komsennis). Ilicis npuennanas no Komsenmii,
mutHHIl €C/€ABT 1 Ykpainnm MaTUMyTh B CHCTEMI OJWH TPaH3UTHHH JIOKY-
MEHT, — II¢ O3Ha4ae€, 1[0 OyJe MOXKIHMBICTh IEPEBIPUTH, YA TOBAp, BUBE3CHUI
Tpeiaepom 3 €C, BiaNoBizae TOMy, KA OyJI0 BBE3CHO (BUMAJOK CTOCYETHCS
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BBE3CHHS Ha MHTHY TCPHUTOPilO YKpainu). Lle miaBHINNTE piBeHb OOPOTHOM 3
[IaxpaicTBOM, OB’ I3aHAM 3 ITiAMIHOIO CYIIPOBITHMX JOKyMeHTIB. ToOTO, mpue -
HaHHA 10 KoHBEHIIT, 1110 peai3y€eThCst 32 TOIIOMOT0I0 TaKOro 1HCTPYMEHTY, SIK
NCTS (New Computerized Transit System), € 10JaTKOBMM 3aX00M OOpOTHOH
13 MIaxXpaiCTBOM, 31 CTOPOHHM HEUYECHOTO Oi3HECY, SIKUH YXUISETHCS BiJ CIUIATH
MHUTHUX TUIaTexiB. BomHouac KoHBEHIlisS BiTKpUBaE yKpalHCHKUM IEPEBI3HU-
KaM i MHTHUM OpoKepaM MOXJIMBICTh 3aCTOCOBYBATH TPAH3HTHI CIPOIICHHS
I po3mupeHHs Oi3Hecy. g Ykpaiuu 3aramom npuegHanus 10 Konsenini —
1le PO3BUTOK TPAH3UTHOTO IMOTEHIialy, pUHKY (DIHAHCOBHX IOCIYT, a TaKOX
JIOIATKOBI HAIXOHKEHHS 10 OIOKETY.

ITounnatouu 3 2018 p. Ykpaina BKMBa€ aKTUBHUX 3aXO[(iB LIOJI0 TIPH-
ennanns 10 Konsenii. Taxk, y sxoBtHi 2018 p. Oyi10 3aTBEPIKEHO TPHCTOPOHHIO
HopoxHio kapTy mpueqHaHHA YKpaiHM 10 €auHOI TpaH3UTHOI MpoLexypu
€C/€EABT. V pamkax peamizamii 1iei J[opokHbOI KapTH NPUUHATO 3aKOH
Vkpainu Bix 12.09.2019 Ne 78-1X «IIpo pekuM CIIJIBHOTO TPAH3UTY Ta 3ampo-
BaJDKCHHSI HAIlIOHAJLHOI €JICKTPOHHOI TPAH3UTHOI CUCTeMm» (naimi — 3aKoH), a
OTKE — PO3M0YAaTo mporiiec npueaHanHs 1o Konsentii [1].

IpuitHaTM 3aKOHOM BCTAHOBJIEHO OCHOBHI 3acajy oOpraHizaiii Ta
3IACHEHHS CIIJBHOTO PEXHUMY TPAaH3UTY TOBapiB uYepe3 MHUTHY TEPHUTOPIIO
VYkpaiHu, MOpsAOK i yMOBHM MEPEMILICHHS TaKUX TOBapiB MUTHOK TEPHUTOPIIO
VYkpaiHu y CHiJIbHOMY PEXKHMi TPAH3WTY, 3AIMCHEHHS MHUTHUX (DOPMATBHOCTEH,
3aCTOCYBaHHS MEXaHi3My rapaHTyBaHHS CIUIATH MUTHOTO OOpPTY, 3aCTOCYBaHHS
CHeLiabHUX TPAH3UTHHUX CIIPOUICHb Ta iHII 0COOIMBOCTI 3/1iHCHEHHS orepa-
il CIIIBHOIO PEXXUMY TPAH3HTY.

Ha BukoHaHHs BUMOT 3akoHy (axiBisiMu JlepxMUTCIy k01 YKpaiaHu
CHisbHO i3 MiHbiHoM YkpaiHu 37ifiCHeHO poOOTY 3 MiATOTOBKU Ta MPUIHSATTS
HEOOXIJTHUX HOPMATHBHO-TIPABOBHX akTiB: moctaHoB KMY, nHakaziB MiHdiny
ta depxmurciyxou. Oxpim 1poro, 27.01.2022 p. mig gac 185-ro 3acimanss
Po6ouoi rpyrmn DG TAXUD 3i cijIbBHOTO TPaH3MUTY 1 CIIPOIIEHHS (HOPMaILHOC-
Teil y TOpriBiai ToBapamMu M. PaThe — KEpIBHHK CEKTOPY 3 IHTaHb TPAH3UTY
mifapo3ainy mutHoi noitukd DG TAXUD, y cBOEMY BHCTYIII TOBIZJOMHB IPO
Malie 3aBeplieHy poOOTY IOA0 FOPUAMYHOI MiArOTOBKH 3 MPHETHAHHS 0
Komngemitii. To6To, 3a0e3medeHo MPUAHATTS TAKUX HOPMATHBHO-TIPABOBUX aKTIB:

—mnocranoB Kab6imery Minictpis Ykpainu: Big 08 mummas 2020 p.
Ne 619 «Jlesiki mUTaHHS OiSUIBHOCTI HE3aIeKHMX (iHAHCOBUX IIOCEPEIHUKIBY;
Bix 05 cepmast 2020 p. Ne 681 «Jlesiki nuTaHHs, 1MOB’sA3aHi i3 3aCTOCYBaHHSIM MUT-
HUX JeKiapaiid okpemux TumiBy»; Big 12 cepmus 2020 p. Ne 705 «IIpo meski
MUTAHHS HAJaHHS JI03BOJIy Ha 3aCTOCYBAHHS CIICI[IAIbHOTO TPAH3UTHOTO CIPO-
menns»; Bix 28.10.2021 p. Ne 1120 «IIpo BHeceHnHs 3MiH g0 moctanoBu Kabi-
HeTy MiHicTpiB Ykpainu Bix 12 cepras 2020 p. Ne 705» (111010 MOHITOPHHTY
CHEI[IaJIbHAX TPAH3UTHHUX CIIPOIIEHB);

—HakasiB MiHictepcTBa ¢iHanciB Ykpainu: Big 22 rpynas 2020 p.
Ne 795 «IIpo 3arBepmxenHs Ilopsnaxky 3aloBHEHHS MUTHHX JAEKJapalliil okpe-
mMux tuniBy; Big 09 mortoro 2021 p. Ne 69 «IIpo 3arBepmxenus [lopsaky
iHdopmariiiHoro oOMiHy 10f0 peecTpaii hiHaHCOBOro rapasra, ii mpu3ymu-
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HEHHS, TIOHOBJICHHS, aHYJIFOBaHHSI, 1HIIOT iH(OpMAILii, HEOOXITHOT IS 3AIHCHEHHS
HarJsily Ta KOHTPOJIIO 32 BUKOHAHHSM (DiIHAHCOBHUM T'apaHTOM YMOB HaJlaHHS
crarycy (iHaHcoBoro rapanray; Bia 12 mortoro 2021 p. Ne 86 «IIpo 3arBep-
JokeHHs [Topsiky BUKOHAHHS MHUTHHUX (DOPMasTbHOCTEH MPHU 3aCTOCYBaHHI PEKUMY
CIIJIBHOTO TPAH3UTY 3 BUKOPUCTAHHSIM EJEKTPOHHOI TPAaH3UTHOI CHCTEMHU Ta
[opsiaky momyIIeHHs TPAaHCHIOPTHUX 3ac00iB Ta KOHTEHHEPIB IO NMEpEeBE3CHHS
TOBapiB MiJi MUTHUMHU IUIOMOAaMH B PEXHMi CHUIBHOTO TpaH3UTY»; Bin 06
kBiTHS 2021 p. Ne 200 «IIpo mesiki muTaHHs 3a0€3MEUCHHS MHUTHOTO OOpry B
peXHMi CHIIBHOTO TpaH3uTy»; Bim 29 xoBTHsA 2021 p. Ne 568 «IIpo 3arBep-
JUKeHHsI BuMor 70 3acTocyBaHHS IUIOMO CHELIAIbHOTO THIY, 1X XapaKTepHc-
TUK, TeXHIYHHX crierudikaiiii, BeeHHs X 00JIiKy Ta 30epiraHHs;

— nakasiB Jepxxmutciayxo6u: Bix 11 ciuns 2021 p. Ne 7 «IIpo 3aTBep-
JoKeHHs popM Ta HabOpy aHUX €JIEKTPOHHUX MOBIJOMIIEHb PEXXUMY CHUIBHOTO
TpaH3uTy»; Bix 5 Oepesns 2021 p. Ne 159 «IIpo 3arBepmxenns [lopsaky po-
060Tu cay>XOM MIATPUMKH 3 IHUTaHb CINBHOTO TPAH3UTY JlepKMHUTCITY>KOM»
(HoBa Bepcis Hakasy Bia 19 muctomama 2021 p. Ne 926).

Hapasi B Ykpaini TprBa€ eTarl HalioHaJIbHOTO 3aCTOCYBAHHS €JIEKTPOH-
Hoi Tpau3utHOi cuctemMu (NCTS Phase 4), ycminiHe 3aBepIICHHS SKOTO Ta
HasIBHICTP YITKOTO TUIaHy mepexony no Phase 5 3abe3neuyBaTrMe BUacHe Mpu-
enHanHs 10 KonBeHiii Ta moyatok mMixkHapo iHoro 3acrtocyBanus NCTS.

Be3ymoBHO, pocilickka arpecisi CyTTEBO BIUIMHYJIA Ha XiJl MiATOTOBKH
npueaHanas 10 KoHBeHIii, Aeo 3araJbMyBaBIlM HOTO mMpocyBaHHs. [Ipote,
MOCTYINOBO BIJIHOBIIIOIOYM CBOK po00Ty, MiHbiHOM chinbHO 3 Jlep»Mur-
CiIy’k0010 B)KE€ pO3IOYATO PO3POOKY HEOOXIZHHUX 3MIH [0 HAI[iOHAJIBHOI'O
3aKOHO/MABCTBA, BKJIIOYal0uM MuTHHI Kojaekc YkpaiHu. 3a oO6cTaBuH, MIO
CIIPHATHMYTh TPOTPECY BIPOBADKEHHS MPOLEAYPH CIJIBHOTO TPaH3HTY,
HACTYITHHUMH KPOKAMH MAlOTh CTAaTH 3aXOIH IIOJO: CBOE€YacHOI paTtudikarii
BepxoBHoto Pamoro Ykpainu KoHBeHINT Mpo CHUTBHUI TPaH3WT; HaJIEKHOI
MiArOTOBKH IPOEKTIB HOPMAaTHBHO-NIPABOBUX aKTiB, HEOOXIAHUX MicClsi HpH-
ennanus 1o Konsenuii ta nepexoxy 10 NCTS Phase 5, y T.4. 3a pe3ynbratamu
KOHCYJbTallii 3 ekcriepramu €C.

Takum unHOM, puenHanHs 10 KoHBeHIT, SIK 1 paHile, 3aJIMIIAETCS
OJTHHMM 3 MPIOPUTETIB YKpaiHH B paMKaxX €BPOIHTErpaiiiHUX MPOLECIB, a TAKOXK
HaJISKHIM YHHOM 3abe3neuyerhbes Jepxmurciyx6oro. KpiM 1mporo, moaampon
KPOKH 11010 ipueaHanHs 10 KoHBeHIIIT BiiOBINal0Th BUKOHAHHIO YTOIM PO
acomianito 3 €C Ta 3asBui Ha wieHcTBO B €C, moaaHiii YKpalHO y JIIOTOMY
2022 p. Ta MoJANBIIOK MiATPUMKOLO Ii€T iHII[IaTHBU €BPOIEHCHKOI CTOPOHOIO.

Cnucok BUKOPHUHCTAHHUX IZKEPeEJI

1. ITpo pexuM CHUIBHOTO TPaH3WUTY Ta 3alPOBA/PKEHHS HAI[lOHAJILHOI
€JICKTPOHHOI TPaH3UTHOI cucTeMu»: 3akoH Ykpainu Bix 12 BepecHs 2019 Ne
78-IX. Bepxosna Paoa Ykpainu. 3axonodascmeo YVkpainu. URL: https://zakon.
rada.gov.ua/laws/show/78-1X#Text (mara 3Bepuerns: 10.04.2022).
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2. Pexxum crinproro tpamsuty (NCTS): HOpmaTuBHO-TIpaBoBa Oasa.
URL: https://customs.gov.ua/rezhim-spilnogo-tranzitu-ncts (maTa 3BepHEHH:
12.04.2022).

KAPIIOEB PYCJIAH B’ SIUECJIABOBIY,

CTYJCHT HaBYaJIbHO-HAYKOBOI'O IHCTUTYTY IIpaBa Ta iHHOBALIHHOI OCBITH
JIHIITPONIETPOBCHKOTO AEPKABHOTO yHiEepcheTy BHYTPIIIHIX CIIPaB;
IBAHUILIST AHAPIM BOJIOJUMHUPOBNY,

Jioll. KadbeapH 3arajbHONPABOBUX JHCUMILIIH

JIHITPONIETPOBCHKOTO AEPKABHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaH[. IOPUA. HayK

NEPCIIEKTUBU PE@OPMYBAHHS
IMPABOOXOPOHHHUX OPI'AHIB B YKPAIHI

3axucT mnpasa, cBoOOI, COIAILHUX THTEPECIB JIFOIUHU, OXOPOHA IPOMa/I-
CBKOI'0 MOPSIIKY — FOJIOBHE 3aBIaHHS IIPABOOXOPOHHUX OpraHiB YkKpainu. Aie
JUISL TOTO, 100 IOIEPEANTH Ta JIKBIAYBATH 3JI0YHH Ta IIPOTHIIPABHY 0, IIPAaBO-
OXOPOHIISIM IOTPIOHO MPaBHIBHO 1 OOIPYHTOBAHO IIPOAHAJI3yBaTH 3MOBY,
3MIHCHATH aHai3 JisHHS, & BXKE 3r0JI0M 1 HOro mporxHo3. Y Hall yac 1s pokaMu
mepeBipenHa CTpyKTypa € HeHaaiiiHoo Ta MajgoedextusHoro [ 1, ¢. 112].

3a POKM HE3aIEKHOCTI YKpalHH I CUCTEMA HE 3a3Haja JKOIHHUX BaXK-
JIMBUX 3MiH, Iep’KaBa HE Majia YiTKOrO YSBJICHHS IIOJO0 IILOrO Ta SIK pehopMmy-
BaTH MPaBOOXOPOHHI opranu Ykpainu. IlpakTuka Oyna, Ha Kajib, JAEIIO 1HIIA.
KosxHe MiHICTEPCTBO CAMOTYXKH BHPOOIISIO CBOI IIPOITO3MIIIT 00 pehopMy-
BaHHS 1 BOHM HE 3aB)KIH y3T0KYBAJIACS 3 CHCTEMOIO OpPIaHiB, sIKi 3a0e3edyBain
HalllOHAJIbHY Oe3MeKy aepskaBu. Sk 3acBiguye Ciyk00BHiE aHami3 JlepskaBHOT
MIPUKOPIOHHOT city)k0u Ykpainu, 3 2003 p. 3adikcoBaHO IMHAMIYHHEA 3picT
MPaBOIOPYIIEHE 1 3JI0YMHIB, OCOOIIMBO II€ NMPOSBHIOCH Yy IEpErpaBIcHHl He-
JIETaIbHUX MITPaHTIB Yepe3 KOPIOH, KOHTpabaH i Ta Toprism moasmu [2, ¢. 1].
IIs1 cuTyalnis 3aauIIa€ThCs Majao KOHTPOJIBOBAHOK i JOHMHI Ta HaBITh 3pocia
Big mnouatky (ATO-OOC) i mocsirna cBoro miky 3 24-ro mwororo 2022 p. —
MOYaTKy POCIHCHKOTO BIHCHKOBOTO BTOPTHEHHS HA TEPUTOPi0 YKpaiHu.

Ane muTaHHS OO pedOpMyBaHHS i€l CHCTEMH HEOJHOPA30BO
miaifMalrcs Ha PiBHI Jep:KaBHUX KOH(EpeHIiii. Y BepecHi Ha 3acimanHi Pagu
HaIlloHaJILHOI Oe3mekn 1 00oponn Ykpainu Oyia Brepiie 3i0paHa KoH(bepeHIlis,
Ha sKiii po3riasayTo KoHmenryanpHi 3acamn pedOpMyBaHHS IIPaBOOXOPOHHHUX
opraniB. PHBO mopyumna Kowmicii goompairoBaTi iX Ha OCHOBI KOHIICHIIIT pe-
dbopmyBannsa. KoHuentyansHi 3acay MICTHIM TaKi TE3M: Iepima — HEoOXin-
HICTB ITOETAITHOTO PeGOPMYBaHHS,TOOTO 11€ Ma€ OYTH MOCITITOBHHM 1 €BOJIIOLIIH-
HHii mporiec. JIpyra Tesa — OCHOBHA CTPYKTYpa IIEpPeTBOPEHb. MIeThest mpo Te,
o6 mouatu poOOTY 31 3BIIBHEHHS OpraHiB IPOKYpaTypH BiJl HEBUKOHAHHS
HEBIACTMBMX il (DYHKIIHA HOCYZOBOrO PpO3CIIiIyBaHHsS, CTBOPUTH Ha OCHOBI
BignmoBigHMX migpo3ainaiB HarmioHaneHy ciiy»0y po3caigyBaHHS 3 TOJIOBHHUM
3aBIaHHAM — 00poTE0a 3 Kopymiiero. B moganemomy moTpiOHO TaKOXK IIPOTHO-
3yBaTH mepenady a0 HamioHaiabHOT CIy>KOM pPO3CIiTyBaHHS CIiJUUX anapaTiB
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Cyx6u 6e3nexn Ykpainu (CBY) ta JlepxaBHol 1mogaTkoBoi aaMinicTparii. Bax-
JINBOIO YMOBOIO €(hEKTHBHOCTI OOPOTHOM 3 KOPYIIIIE€I0 MaJI0 CTaTH CTBOPCHHS
OIEPAaTHBHOrO amapary HaiioHanbHOI Cay:KOM PO3CIiIyBaHHS 3 BHKOPHCTAH-
HM KaZpiB 1 MaTepiaabHO-TEXHIYHOI 0a3M CHemiaIbHuX MiApOo3aiIiB i3 60poTEoH
3 OPraHi30BaHOIO 3JIOUMHHICTIO Ta KOPYIIIIE€I0 B MiHICTEPCTBAX 1 BiJOMCTBaX.

3a pesynbraramu 1iei pepopmu CBY, BoHa Mae CKOHIIEHTPYBAaTHCS Ha
3aBJAHHSX KOHTPPO3BIOKH, y T.4. i €KOHOMIYHOI, 3a0e3IeUeHHI Oe3IeKn Iepco-
HaJly OpraHiB Jaep;KaBHOI BiIagu, O0POTEOI 3 TEPOPHU3MOM, 3aXHCTOM KOHCTHTY-
iHOTO NIy i JAepkaBHOI TaeMHUI. [loTpeda y rapaHTyBaHHI KOHCTUTYIIIHHUAX
IpaB TPOMAJSH, MIIHATTA PiBHS 3aXKMCTy iH(GOPMAIiHHAX PECYPCIB Iep:KaBH.
EbeKTruBHIIIOro BUKOPHCTAHHS 0OMEKESHUX IHTENCKTYyalbHUX, KaAPOBUX 1 (hiHAH-
COBUX PECYPCIB BHMArajo B IOJAJbIIOMY CTBOPEHHS CIYXKOH CIIELiaIbHOTO
3B’s13Ky Ta iHdopmarii Ykpainn. Y 38°SI3Ky 3 IIMM CTBOPEHHS TAKOTO OpraHy OjHa
31 CKJIaOBHX peOpMyBaHHSI CHCTEMH IPABOOXOPOHHUX OPraHiB y LiJIOMY.

TakoK 1100 paHillle BUCIOBIEHOI KOHIIEMIIT 3 pechOpMyBaHHS IIPaBO-
OXOPOHHMX OPraHiB, TOJOBHUM 3aBIaHHSAM Ma€ cTaTH (HOPMyBaHHS HUBIIHHOTO
MinictepcTBa BHYTPIIIHIX CIIPAB i3 TOBHOBAKCHHSIMHU BHPOOJICHHS 1 KOOpAWHAIIIT
JepsKaBHOI PETIOHANBHOI ITONITHKHM, AEP:KaBHOI IOJITHKH y cdepi IpaBooOXo-
POHHOI JiSNTEHOCTI, 30KpeMa, OXOPOHH JIEP:KaBHOI'O KOPJOHY, MIXKHAI[IOHATHLHUX
BiZiHOCHH, Mirpauil Ta BpellTi pelT pesiriiHuX NuTadb Ta Auckycii [3, c. 20].

Ha miit kordepenmii Oyau Bu3Ha4yeHi nepiri ta GyHIaMeHTalbHI 3acaau
010 MaiOyTHEOTO peOPMYBaHHS CHCTEMH ITPABOOXOPOHHUX OpraHiB YKpaiHu.
PesynpratoM mux 3acaj Ta o0ropopeHb 3 BepecHs 2006 p. OyIIo 3aIpoBaKEHO
IHHOBAIIMHY CHCTEMY KPHUMIHAJILHOTO aHamizy. bys po3poOienuii Haka3 AaMiHi-
crpaiii Jlep:xaBHOi IIPUKOPIOHHOI cayx0u Ykpainu Big 15.01.2008 p. Ne 28,
SKAM OyJIO BBEIEHO B MiI0 «IHCTPYKIIiFO PO OPraHi3allifo Ta BBEAECHHSI KPHMi-
HAJIBHOTO aHaJi3y ONEPaTHBHO-PO3INYKOBUMH Miapo3aiiaMu JlepkaBHOI MpH-
KOPJIOHHOI cityk0u Ykpainm» [2, c. 2]. SIkuit 3 yacoMm mpuHIC IUIOAU, a came
MiHIMi3allifo0 BUTPAT Yyacy Ha IOCTaBjeHy 3azauy [4, c. 2].

ITicns mporo pedopma rirodaaTLHMX 3MiH A0 CHCTEMH IIPaBOOXOPOHHHUX
opraiB YkpaiHu He npuHecia. Ha jkajb, yac He 3YIHHHWTH TOMY, Ha ChOTOJ-
HIIIHBOMY eTami pedopMyBaHHS TOJOBHOI BHMOIOI0 IIOM0 IMOKPAIIECHHS
poOOTH MIPABOOXOPOHHUX OPraHiB € BTIICHHS TEXHIYHHX 1HHOBALiM, ane 1100
BOHH (DYHKI[IOHYBaJIM y TIOBHIH Mipi, He0OXiIHO 3BEPHYTH yBary Ha HOPMaTHBHO-
MpaBoBy 0a3y, sKa IMOKH IO HE Ja€ MOKIMUBOCTI PO3KPUTH BECH ITOTEHIliA
II€EBUX METOMIB OOPOTHOM 31 3IIOYMHHICTIO Ta 3alliKaBJCHICTh Y pO3pOOICHHI
pedopm JepikaBHUX OpPTaHiB.

Otmxe, po3poOKa Ta MNPUHHATTA 1Acoiorii pedopMyBaHHS IIpaBoO-
OXOPOHHOI CHCTEMH YKpaiHu, sKa mepembadana 0 OOIpyHTYBaHHS METH, Ha
JNIOCATHEHHSI SIKOI CHPSIMOBYIOTHCS pedopmaropchki aii, T mepesBarn mepen
ICHYIOUMMH peaisiMH,00TpyHTYBaHHs TapaHTii TOro, mo pedopMyBaHHS IIPH-
3BEJIC 10 MO3MTUBHUX 3PYIICHb 1 HE MATUME HETaTHMBHUX HACTIAKIB, (DiHAHCOB1
PO3paxyHKU IIOAO KOIITIB, IO BHUTPAYaTHMYyThCSA Ha pPehOPMYBaHHS IIPABO-
OXOPOHHOI CHCTEMHM, BH3HAYEHHS OIODKETHUX MPOrpaM, 3 SIKHX OyAyTh BHIY-
YeHi KOLITH Ha pedopMyBaHHS — I¢ HaWKpallla MepCreKTHBa PO3BUTKY YKpaiH-
CbKOI IPAaBOOXOPOHHOI CUCTEMH.
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KUPUYEHKO FOPII BIKTOPOBUY,
npod. kadepu mosiToorii Ta npaBa
HauionansHoro yHiBepcuTeTy «3amnopizbKa MoJiTeXHiKa», A-p FOPHI. HayK, JOII.

3AKPIIVIEHHS OBOB’SI3KY ITAHYBATH JEPKABHI CHMBOJIN
B KOHCTHUTYLII YKPAIHA

V OLIBIIOCTI €BPONCHCHKUX A€PiKaB KOHCTUTYIIMHO-IIPaBOBUI 1HCTH-
TYT O0OB’SI3KiB MO4YaB IOpUANYHO (hopMyBaTHcs nuiie micias Jpyroi cBiToBoi
BIMHU y 3B’SI3KY 3 NPUHHATTSAM HAWBAXIIMBIIIAX MiXKHAPOJAHO-ITPABOBUX aKTiB.
VYnepiie B icTOpii JIOACTBA Ta TEOPil MpaBa MUTAHHS 11070 000B’I3KIB JTIOAMHH
Oyno BuCBITIIEHO B 1. 1 ¢T. 29 3aranbHoi Aekjapallii npaB JIFOJHHUA Ta B OKpe-
MHUX cTaTTsX KOHBEHIIT Mpo 3aXKUCT NMpaB JIOAMHU i OCHOBOIIOJIOKHHUX CBOOO/,
MiXHapOHOTO MaKTy NP0 TPOMAISHCHKI 1 MOMITHYHI mpaBa, MiKHAPOIHOTO
MMaKTy PO €KOHOMIYHI, COLiabHi 1 KyJIbTypHI IpaBa, J{ekaapaiiii 000B’sI3KiB Ta
BiJINIOBIANIbHOCTI JIIOAWHU. TakuM YMHOM, KilacMyHa (opMylia «HEMae MpaB
6e3 000B’sI3KiB» OTpHMajia MiXKHAPOIHE BU3HAHHS.

B ropuauuHiii HayIi € 3arajJbHOBU3HAHMM, 10 KOHCTHTYI[IHHMI 000-
B’S130K — IIe mepen0dadyeHa KOHCTUTYITIEIO BH 1 Mipa CYCIUTbHO HeoOXiaHo1 (0a-
JKaHOT) MOBEMIHKK 0coOu. [IpM mbOMYy Ma€ThbCs Ha yBasi Jep)KaBHO-IIPaBOBA
HEOOXIIHICTh 0COOJIMBOTO XapakTepy, SKa BUTIKAE i3 3aKOHY 1 3yMOBJIEHA 3B’ 513-
KOM JIFOJJUHU Y TPOMAJITHIHA 3 BOJICIO JIepKaBU. | TOMY B HOBITHIX KOHCTHTY-
isIX 3 SBJISETHCS HE TUIBKU CaM TEPMiH «000B’ 3K IPOMaJISIHY», a i CrelialbHi
PO3ILIH i IJIaBH, B Ha3Bi SIKUX 3HAWUIIUIA CBOE BiIoOpaskeHHs 000B’I3KHU JIFOAUHI
1 rpomamsHuHa. 3adikCoBaHI y KOHCTUTYIII OOOB’S3KHM BH3HAIOTHCS OCHOB-
HHUMH, 110 HE TUIbKYU BimoOpaXkae IX 3HAYyLIiCTh, a i BKa3ye Ha GopMy 3aKpim-
neHHs1 — OCHOBHHI 3aKOH.
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JocnimKyoun KOHCTUTYIIHHO-TIPABOBY MPUPOAY O0OB’SI3KIB, 3aKpiN-
neHux y cr. 65 Kouctutymii Ykpainu, BapTO 3BEpPHYTH yBary Ha 3MiCT ii
NepIIoi YacTHHH, sKa nependadae KpiM 000B’ 13Ky 3axuinaTi BiTuusHy, He3ane-
JKHICTh Ta TEPHUTOPIaJbHY IUICHICT, YKpaiHM, IIe i 00O0B’SI30K MIAHYBaTH ii
Jiep)KaBHI CUMBOIIH, 5IKi € ITPOSIBOM CyBepeHITeTy Haioi aepxkasu. [Ipu mpomy
[IaHYBaHHS JICP)KaBHUX CHMBOJIB YIEpINe 3aKPilUICHO HAa KOHCTUTYIIHHOMY
PiBHI s5IK 000B’s130K rpoMaasiH YKpaidu. Aje, sk caymHo 3a3Haumin O. I'. Kym-
HipeHko i T. M. CauHbKO, HE 30BCIM 3pO3YMUINM € Te, 10 TaKui 000B’SI30K HE
PO3IOBCIOJKYETHCS. HA BCIX 0Ci0 0€3 BHUHATKY, Yy TOMY YHCII ¥ 1HO3EMHHX
rpoMasH i ocib 6e3 rpomazsaeTBa [1, c. 131].

Bapro Bigznaunts, 1m0 B cr. 20 Koncrurymii YkpaiHu MiCTUTBCS BU-
YepIHUHU TepesTiK JAepKaBHUX CUMBOJIB YKpaiHH, 0 SKUX Hauexars Jlepxas-
uuii I[Ipamop Ykpaiuu, Jlepxxauuii ['ep6 Ykpainu i depxasauii I'iMmua Ykpainm.
Takuii jxe mepesik Aep)KaBHUX CUMBOJIIB MepeadadeHo i B KOHCTHTYIISX A3ep-
Oaiixany, Anbanii, Aunoppu, bonrapii, Bipmenii, JIutsu, IliBHiunoi Make-
mowuii, Momnmgou, Pymymii, Cep6ii, CmoBenii, Yropmmuu, Xopsarii, UYexii
i HopHoropii. Y Toii ke yac B koHCTUTYIIsAX [cnanii, [tamii, Jlareii, Himeuunnu,
Hopgerii nepen0ayeHo TiNbKH OJMH JAep:KaBHUNA CMMBOJ — [Ipamop; y KOHCTH-
tyuisix Ecronii, JlixreHmTeliHy, MOHaKO 3aKpiIUIeHO JiBa JEPKaBHUX CHUMBOJIU —
IIpamop i Tep6, y kouctutymisx Iopryramii i CnoBayuunu, TypeduuHu,
Opamnii — I[panop i I'ime, y Koncrurymii IToasmi — 'ep6, Komip, I'imu, a B
Koucrurymii benwrii — Komip i I'ep6. Kpim 1150ro, y KOHCTUTYMIsIX ABCTpii,
Boarapii, CroBauuuaun 1 Yexii cepen nepKaBHHX CHMBOJIIB € I€4yaTka, a B
Koncrutyuii ®@panuii — nepxasuuii nesis. IIpore B u. 3 ta 4. 4 cr. 20 Kon-
cTutyii YKpaiHu mnepeadadeHo oapasy jasa pisHoBuau Jlep:xaBHoro I'epba —
BEJIMKUH 1 MaJIHii, 4Oro HEMAE B YKOIHIN €BPONEHCHKIH IepiKaBi.

Takox ciiJ 3BEpHYTH yBary Ha Te, [0 KOXHIM Jiep»aBi HAJICKHUTh
BUKJIFOUHE MPAaBO HA BCTAHOBJICHHS CBOIX JIEP»KABHUX CHMMBOJIIB. AHali3 MOJO0-
JK€Hb KOHCTHUTYI[I €BPONMEHUCHKUX JEpXaB CBIIYUTH MPO TE, IO OUIBIIICTh i3
HUAX HA KOHCTUTYIIHHOMY piBHI BH3HAYMIN CBOI JEP)KaBHI CHMMBOJM 1 TUIBKH
AzepOaiimkan 1 YkpaiHa 3aKkpiliin MIaHyBaHHS JEP)KaBHUX CUMBOJIB SK KOH-
CTUTYLiHHUA 000B’s130k. Hampuknan, y cr. 75 Koucrutyuii AsepOaiimkany
BCTAHOBJICHO, 0 «KOYKEH 'POMASHUH IMOBUHEH MOBAXATH JCPKaBHI CHMBOJIN
Asepbaitmxancekol Pecnybmiku — ii mpamop, rep6 i rima» [2]. o peui, 3a3Ha-
4yeHUH 00O0B’S30K Ha KOHCTUTYLIHHOMY DiBHI 3aKpillJIeHHH e B OJHIH MOCT-
pansHCbKiN kpaini — KazaxcTaHi, y KOHCTUTYIII SKOI 3a3HAYEHO, IO «KOXKEH
3000B’s13aHMI TIOBAYKaTH Aep)KaBHI cUMBOIH PecnyOmiku» (4. 2 cr. 34) [3].
[Tpuyomy 1l 000B’SI30K PO3TAIIOBAHHI B O/IHIN CTATTi 3 JBOMA iHIIUMHU 000-
B’A3KaMH, a caMe: «KOKeH 3000B’s3aHuil noaepkyBarucs Kouctutymii Ta
3akoHOJaBcTBa PecnyOnmikn KaszaxcraH, moBakaT mpaBa, CBOOOIM, YeCTh
i riggicTs iHmMx ocid» (u. 1 ct. 34) [3].

Cuix maronocuts, B Konctutytii Ykpainu 000B’ 130K MIaHyBaTH JIEP-
JKaBHI CHMBOJIM 3aKpIIUICHUH y HOPMI, B Kifl HAETbCS Mpo 3aXxucCT BiTum3nw,
HE3aJIEKHOCTI Ta TEpUTOpiaBLHOT ITicHoCcT. Ha Hamry JIyMKy, HasBHICTE B OZHiM
CTATTI ENIEMEHTIB JCKUIbKOX HOPM, SIKi HE MArOTh MPSIMOTO Ta Oe3MocepeIHbOr0
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3B’SI3KY OJIMH 3 OJHHUM, € HEOOTPYHTOBAHUM 1 TOMY 3aKOHOMIPHO mocTae jBa B
OKpeMil, sk 1e nmuTaHus: 1) B sxiit came crarti Koncrurymii Ykpainu po3MicTUTH
e 000B’s130k? 3akpimieHo B Koncrutymii AsepOaiikaHy, 4d TMOEIHATH 3
inmuMu  000B’s3KamMu, gk e 3pobneno B Komcrurymii Kaszaxcramy; 2) um
npuiiagty nponosuitiro JI. I. JleTHsaunna, 3a SKOi, «BpPaxOBYIOUM 3arajibHO-
IMBLTI3alIMHME Tporec, pyX YKpaiHum 10 (GOpMyBaHHA TI'POMAIIHCHKOTO
CYCIIILCTBA, MOOYMIOBU IIPABOBOI JEp)KaBH, OCHOBHA TEHIEHIIS B PO3BHUTKY
KOHCTHTYI[IHHMX OO0OB’s3KiB BOAa4YaeThCs B IOCTYIOBOMY 3MEHIICHHI 1X
KiIbKOCTI» 1 B3araji BUKIIOUMTH Horo 3 Tekcty Koncruryuii [4, ¢. 10-11].

3rigHo 3 TAYMayHHM CIIOBHHKOM YKpaiHChKOI MOBH, OOOB’S30K — II€
«Te, 4oro Tpebda 0e33acTepekKHO JOTPUMYBATHCS, IO CIIiJ OE3BiAMOBHO BHKO-
HYBaTd BIAIOBIAHO IO BUMOT CYCIILIbCTBA a00 BUXOMSYM 3 BJACHOTO CYMIIIHHS
[5, c. 645]. Bukonanus 000B’sI3Ky IIaHyBaTH AEP:KaBHI CHMBOIM YKpaiHu, Ie
IIEPII 32 BCE «BIQUyBaTH a00 BUSBIIATH MIMOOKY IOBary, IOIIaHy..» J0 HHX [3,
c. 1389]. Buxomsaun 3i 3MmicTy monoxkeHus 4. 1 cr. 65 Koncrurymii Ykpainw,
1ieit 000B’ 130K Hacammepe ] 3a0e3Meuy€eThCsl CBITOMUM CTaBJICHHSIM caMol 0COOH
0 Takoi MOBEMIHKH. Y pasi, KoM 3 ii OOKy HeMae OakaHHSA IT0OPOBLIBHO
BHKOHYBaTH OOOB’S30K, TO JEP)KaBOIO 3a II€ He IepeadadeHo IOPHINIHOI
BiAMoBigaasHOCTI. TOOTO HIAKMX CaHKIIA 3a HEHAJCKHY peaialiio I[bOro
000B’s13Ky Hi B KOHCTHUTYIIii, Hi B 3aKOHOAABCTBI He mependaueno [6, ¢. 37]. V¥
3B’SI3KY 3 IIUM, BaKKO ITOTOJUTHCE 3 TBepKeHHsaM B. @. TToropinka i B. JI. ®e-
JIOPEHKA, 32 SKUM BUXOJHTh, 110 «OPYIICHHS I[LOT0 000B’SI3Ky Ma€e CBOIM Ha-
CHIZIKOM TIPUTATHEHHS 10 KpUMiHanbHOI BimmoBimameHocTi (cr. 338 KK
Vkpaian)» [7, c. 144]. IIpu oMy HEOOXITHO BiI3HAYNTH, IO 3a3HAYCHA CTATTS
KpuminaiabHOTO KONIeKCY YKpalHu BCTAHOBIIIOE TTOKapaHHs 3a MyOJiYHy Hapyry
HaJ JIep KaBHUMH CHMMBOJIAMM YKpaiou Ta Hax odirilino BcTaHOBIEHHM abo
MiIHSATHM [TPAIopoM Yu TepOoM iHO3EMHOT IepIKaBH.

HaykoBo-mmpakTruni komeHTapi 10 KpuMmiHaibHOro Kogekcy YKpaiHu
HE HaJaroTh OJHO3HAYHOIO BH3HAYEHHS TEPMiHA «ITyOJlidHa Hapyray», a 3TiJHO
3 TAYMAa4HHM CJIOBHHKOM CYy4acHOi YKPaiHChKOi MOBH TEPMIH «IIyOJIiuHAa)»
O3Hayae, 10 II€ if, sAKa «BiAOYBAa€TbCS B NPHUCYTHOCTI IyOJIiKH, JIIOHEH»;
TepMiH «Hapyra» — «l. Hectepmue 3uymanas. 2. 371e BHUCMIIOBaHHS KOIO-,
4Oro-HeOyIb»; a TEPMIH «HECTEPIIHE» — il Ta BUMHKHU SIKOTO HE TEPIUIIATH, HE
3HOCATE iHmi» [5, ¢. 578, 617, 1003]. lle mae migcTaBH CTBEPIKYBaTH, IO
KOHCTUTYLIHHHUN OOOB’SI30K IIAHYBAaTH JI€PXKaBHI CHMBOJIM HE OXOILUIIOE TaKy
Ji10 cy0’€eKTa SIK «IMyOIiyHa HapyTra» HaJ HUMH.

OmKe, 3 Oy Ha BHKJIAaAE€HE Ta 3 METOIO IPUBEACHHS 3MICTY
000B’SI3KIB JIFOJMHU 1 TPOMasTHUHA, 3aKpimieHux B Koncrurytii Ykpainu, Bia-
MOBIAHO 0 3pa3KiB €BPOIEHCHKOr0 KOHCTHTYI[IOHATII3MY, IIPOIIOHYEMO IIPH-
MKC, B AKOMY HIETHCA MPO 000B’SI30K IIAHYyBATH JCP:KaBHI CUMBOJU YKpaiHH
BHJTYYUTH 3 TEKCTY 4. 1 cT. 65 Koncrurymii Ykpainu. [Ipu npomy, sk 3ayBakuB
B. B. Peunnpkuii, Ha NEPIIMA IOINISAI TAaKe BHIIYYEHHS MOXKE 34aBaTHCS He-
JOPEYHUM, a 3 1HIIOro OOKYy, 00OB’SI30K IIAHYBaHHS IEP:KABHUX CHMBOJIB Yy
CBOEMY MIATEKCTI Ma€ MPUXOBAaHE TOTAITApHE HaBaHTa)kKeHHs. BiH HIOM crTa-
BUTh JICP)KABHUI CYBEpPEHITET BHUIIE 32 CYBEPCHITET HApPOIy, IO € OYEBHIHO
HOMWIKOBUM [8, ¢. 57].
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Kpim toro, mo-nmepmie, Hopma Koncruryuii Ykpainm, B sKiil 3akpiI-
JIeHO OOOB’SI30K IIIAHYBATH ICPXKAaBHI CHMBOJIM € JIEKIApaTHBHOIO, TOMY IO
HEMAa€ MOMIIMBOCTI ii peanbHOro 3a0e3MmeyeHHs i MOXKEe MOPOPKYBAaTH MEBHI
MPOTHPIYYS Ha MPAKTHIIL; TO-APYTe, IrHOPYyBaHHS 000B’A3KIB JIIOIWHA 1 TpoMa-
JIIHWHA TTOBMHHO TATTH 3a COOOI0 IOPHAMYHY BiAIOBIZAIBHICTE. A K MOKHA
MPUTATHYTH 10 FOPUIUYHOI BiIMOBIIAIFHOCTI 32 HEBUKOHAHHS LIEOTO 000B’SI3KY,
SIKIO B YMHHOMY 3aKOHO/ABCTBI YKpaiHU BiZICYTHS BIAMOBIIHA MPaBOBa HOpMa.
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KIITAK IMUTPO CEPTIVIOBHH,
acmipanT 1Y «IHCTHTYT €eKOHOMIKO-NIPaBOBUX JOCTIIKEHb
imeHi akagemika B. K. MamyroBa HarjioHanbHoi akangemii Hayk YKpaiHu»

MPOBJIEMU ITPABOBOI'O PEI'YJIFOBAHHSI
NPOOHEAYPHU BAHKPYTCTBA IOPUIUYIHOI OCOBHA
B YMOBAX BO€HHOT'O CTAHY

OcTaHHI pOKU iICHYBaHHSI YKpaiHU XapakTepH3YIOTh MOCTYIOBHHA PO3-
BUTOK 1 crabimizanito ii ekoHOMiKH. EKOHOMIKa € OCHOBOIO ICHYBaHHs OyIb-SKO1
JiepKaBH, 11 poiii Ha MDKHApOAHIKA apeHi. [liIIPUEMHUIITBO B CBOIO Yepry BH-
CTyIa€ pyIlieM €KOHOMIUYHOTO PO3BUTKY JeprkaBH [1, c. 40]. Came ynockoHa-
JICHHSI MIPAaBOBOTO PETYJIOBAHHS MiIIPHEMHUALBKOT TisSUTBHOCTI CTBOPUIJIO MiJ-
IPYHTS JUisi cTabimizaliis eKoHOMikM YKpainu Ta ii eBpoinTerpaiii. 30kpema, B
npoueci GopMyBaHHS KOMGOPTHOTO iHBECTHLIIHOrO KIiMaTy BaXKJIMBE Miclie
mocisio pe)opMyBaHHS IPABOBOTO PETYIIIOBaHHS cucTeMH OaHkpytctBa. Ilin-
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TBEP/XKCHHSM [bOMY CIyIye MepeMillleHHs YKpaiHH B PEUTHHTY MIOPIYHHX
nociipkenb CeiToBoro Oanky «Benenns Oisnecy» (“Doing Business™) 3 149 wmicis
y 2018 p. Ha 146 micue y 2019 p. 3a TakuM NOKa3HUKOM sK «BperymoBaHHs
HeruaTocnpoMokHocT» (“Resolving insolvency”) [2]. I xoda mporuo3yBaBcs
3HAYHO CTPIMKIIIUH 3picT YKpalHu B LIl KaTeropii, O4eBUAHO, IO CTATUCTUYHI
JlaHi CBi4aTh Ipo Te, 1o yHidikarig cucreMu OaHKPYTCTBa 3a IIPUKIIAOM CBIiTO-
BOT'0 3aKOHOJIABCTBA IUIIXOM KOIHM(iKaIlil 3aKOHOABCTBA PO OAHKPYTCTBO Y
2018 p., nanma cBOi MO3UTUBHI pe3yNbTaTH. Bennky 4acTuHy eKOHOMIKM YKpaiHu
IiXKUBIIOE IiSUIBHICTD FOPUANYHUX 0Ci0, 118 cepa Jae BEIUKi IPOIIOBI IOTOKH
Ta € OUIBII CTAOUTHLHOIO HIXK IMiJIPUEMHHIIBKA TISUTBHICTD (BI3UYHUX 0CI0.

B ymoBax HOBHX peaili IOCTalOTh HOBI BUKJIMKM A YKpaiHu i ii
€KOHOMIYHOI cTabinpHOCTI. Tak, moBHOMAacIITAOHE BTOPTHEHHS pOCii HA TepH-
Topito YKpaiHu, IPOBEJCHHS BOEHHUX [Iiii Ta BBeIeHHS B YKpaiHi 3 24 IOTOTrO
2022 p. 3rinno Ykazy IIpesunenra Ykpainu Ne 64/22 BoeHHOrO cTaHy, HOro mpo-
noBxeHHss Ha 90 116, ToOTO 10 23 ceprHs LBOTO X POKY, aKTyali3yBalo IH-
TaHHS NIPAaBOBOT'O PETYJIOBAHHS MPOLEAYpPH OAHKPYTCTBAa Ta CTBOPHIJIO INEBHI
IIPOTaJIMHU HOr0 NMPaBOBOI'O PEryJIIOBaHHS Yepe3 HEMOXKIIUBICTD peanisallii moJo-
JKeHb YMHHOT'O 3aKOHO/IABCTBA B HEOE3IICUHMX 1 Hemepe10auyBaHuX yMoBax [ 3, 4].

ITpo axTyanbHICTh MPOOIEMH TaKOXK CBIIYUTH CYHOBa CTaTUCTHKA. 3a
JaHUMU pO3MilIeHMMH Ha caiiti MiHitocti Ykpainu 3 24 mortoro 2022 p.
CTAaHOM Ha 5 TpaBHS IOTO X POKY TOCIMOJAPCHKUMH CYIaMH BIiIKPHTO 65
crpaB Hpo OaHKPYTCTBO (HEMJIATOCIIPOMOXKHICTh) OOpkHHKIB. Ilutomy Bary
CKJIAJIAI0Th 3BepHEHHS 10 cyny dismaanMu ocodamu (35 crpas). ToOTo, hakTHdaHO
nojoBuHa, a came 30 cmpaB, BIIKPUTO MO0 tOpuAMYHHX oci0. [Ipu mpomy
HEOOXiTHO BPaxOBYBAaTH YCKIAJHEHMH IOPSAOK JOCTYIy IO IPaBOCYAlIs B
YMOBaX BOEHHOTO CTaHy Y 3B’SI3Ky 3 TaKUMH (paKTOpaMH: OKYNALi€l0 TEeBHHX
TEPUTOPiH, BIACYTHICTIO (hiHAHCIB Ha KBali(ikoBaHy IPaBOBY JOMOMOTY 1 T.n.
3a 1eif sxe yac 36 OOPIKHUKIB-IOPUIMIHUX 0ciO OYyII0 BH3HAHO OAHKPYTOM, 1 JIHIIIe
00 OJIHOTO OOPYKHKMKA PO3MOYATO MPOIEAYPY caHaril [S].

JOCIUKEHHIO MUTaHHS HPaBOBOIO DETyJIOBAHHsS MpoLeAypd OaH-
KpYTCTBa FOPUANYHOT 0cOOM B Till uM iHIIK Mipi NpUALISIACH TICBHA yBara 3
OOKy HayKOBILIB Ta MPAaKTHUKIB. 30KkpeMa AOCITIHKEHHS B Lill cdepi mpoBoanIu:
O. Biptokos, A. Enrensc, 1. Xurankin, P. 3aens, C. OctpoBcbkuid, P. TTonskos,
. Tunincekwii, B. Ycaruii, O. ®onosa, P. Uymak, ta iH. OfHaK, IPYHTOBHUX
JOCIi/IXKEHb 3a3HAYCHOr0 NMUTAHHSA Y PO3Pi3l YMOB BOEHHOIO CTaHY IPOBEICHO
He OyJIO B CHUTy HOBU3HH JIaHUX OOCTaBHH.

3 ornsiy Ha 3a3Ha4YeHe, € HarajibHa HEOOXIIHICTh Y JOCHIHKEHHI Mpo-
0JeMH NPaBOBOTO PETYJIOBAaHHS IPOLENypU OaHKPYTCTBA IOPUIUYHOI ocoOu
caMe B yMOBaxX BOEHHOrO CTaHy. BHacmilok BOe€HHOI arpecii mocrpaxmana
JUSUTBHICTB 0araTboX rocrojaprorunx cy6’ekTiB. Oco0IMBO BaXKKOK € CHTYya-
11is1, 3 TOCIOAAPCHKOO ALSUIBHICTIO FOPUIMYHHX OC10, SIKi IEpEBaXKHO MatoTh odicH,
BUPOOHHYI CIIOPYAM, 1HII aKTUBH, II0 THM YH iHIIUM YHHOM IOCTPKAAIH YH
TO BHACJIZIOK PYHHYBaHHs, Y4 TO BHACIIIOK YHEMOXIIMBICHHS I'OCIOAAPCHKOL
IISUTBHOCTI Yepes iX nepeOyBaHHs y OKYHOBAaHMX 30HAX Ta iHIIUX MPHYHH.

i 06CTaBUHM YCKIIaJHIOKOTh, a IHOAI 1 YHEMOXKJIMBIIIOIOTh pealtizallito
3aKOHOJIaBCTBA y cpepi BU3HAHHS IOPUIMYHOI 0COOU GaHKPYTOM, IO BUKIIMKAE
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HarajipHy NOTpeOy BUSBICHHS HOPM, SIKi HE € eDeKTHBHIUMH IJIsl PEryIFOBaHHS
B Cy4YaCHHUX peaisix, a TAKOXK MPOTAIUH IIPABOBOIO PEryJItOBaHHS [6].

30KpemMa, HaraJIbHUM IUTAHHAM € 3aCTOCYBAaHHS JI0 KepiBHUKa OOpXK-
HHUKA BIJMOBIIATBHOCTI 32 OPYIICHHS HOTO 30008’ I3aHHS, TIepe10aueHoro 4. 6
cT. 34 Konmekcy Ykpainu 3 npouenayp 6ankpyrcrBa (nani Koaekc), y Micsunuit
CTPOK 3BEPHYTHCS JI0 TOCHOJAPCHKOTO CyIy 3a BIAKPUTTAM IPOBA/KEHHS Y
CIIpaBi Mpo GAHKPYTCTBO, SKIIO 33J0BOJICHHSI BUMOT KPEJUTOpA UM KUTBKOX KpeIH-
TOPIB NMPU3BEJIE O HEMOXJIIMBOCTI BUKOHAHHS I'POILIOBUX 3000B’13aHb OOPKHHUKA
B NMOBHOMY 00cCs31 mepes iHIMMHU Kpeauropamu. Y Oepesni 2022 p. Oyio BHe-
CEHO MPOIMO3HUILI0 PO 3BUILHEHHS BiJ Takol BiANOBIZaJbHOCTI Ha mepiof il
BOEHHOTO CTaHy i potsrom 180 mHiB 3 mHs #oro 3acrocyBanus [7]. Llst mpormosurris
BOAya€eThCs JOUUIBHOK 1 OOIPYHTOBAHOIO, 3BAXKAKOUM HA T€, IO B pEAbHUX
YMOBAaX BaXKKO, a 1HOJII HEMO>JIUBO IIPOBECTH aHaNi3 (PiHAHCOBO-TOCIOAAPCHKOL
JUSUTBHOCTI, 30KpeMa: MPOBECTH IHBEHTAPU3ALIII0 IOPHIHYHOI 0OCOOU Ta BUSBUTH
O3HAK!U [IOTOYHOI HECIIPOMOKHOCTI B HOPSZIKY, Nepe0adeHOMy 3aKOHOJABCTBOM.

Jo Toro € KijbKa mepeayMOB, TakuX sIK: (hi3UYHE 3HUIICHHS MaiiHa Ta
JOKyMeHTalii BHACHiOK pyHHYBaHHS OCHOBHHUX (DOHMIB IOPHUIMYHOI OCOOH;
BIJICYTHICTh JIOCTYIy JIO BiJIOBIHOTO MaifHa Ta IOKyMEHTaIlii BHACIIIOK 1X
nepeOyBaHHS B OKYIIOBAaHHMX 30HaX; €BaKyallisl KepiBHUKA Ta 1HIIUX KBamidiko-
BaHUX CIELIAIICTIB 3 MICIS 3HAXOPKEHHS MIAMPUEMCTBA TOILO.

B ToOi1 e uac Ha TPaKTHUIl BUHHUKIHU JCSKI NMHUTaHHSI, SKi B3araii He
BperynboBaHi Hopmamu uuHHOro Kogjekcy. 3okpema, MOpsiIOK BiIHOBIECHHS
BTPAYCHUX JOKYMEHTIB, MOXKIIMBOCTI CKJIIMKaHHs 3arajbHUX 300piB AJSl BUPI-
IIEHHS TIOTOYHUX MHUTAaHb TOIIO.

OTke, BHACHIAOK arpecii pocii B YkpaiHi Ta 3anpoBaKEHHsI BOEHHOTO
CTaHy IIOCTaJ0 NMUTAHHS BHECEHHS 3MiH O YMHHOTO 3aKOHOJAaBCTBa B cepi
0GaHKpYTCTBa IOPUAMYHUX OCI0 Ta CTBOPEHHSA BIIIOBIIHMX YMOBaM peaiii
MeXaHi3MiB #oro peaizarii.
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KIIATIOYIIAK OAP’A CEPT IIBHA,
CTyIEHTKa 2-T0 Kypcy I0pHANYHOrO (aKkyyIbTeTy
JloHenbKOro HaIliOHANBHOTO YHiBepcuTeTy iMeHi Bacuis Cryca

CAMO3AXMUCT SIK OJUH I3 JI€EBUX CITIOCOBIB
3AXHUCTY TPYJOBUX IIPAB I CBOBO/J TPAIIIBHUKA

3axucT TPYNOBUX NPaB 3AIHCHIOETHCS B Iiepe0ayeHuil 3aKOHOM CIIoci0
Ta Y BU3HAUEHUX 3aKOHOAaBCTBOM (popmax. OOpaHuii 1uIs 3aXUCTy CIOCiO MOXKe
HAJICXKATH JI0 OJHIET 3 (OPM 3aXUCTYy, Mifl SKOK PO3YMIIOTh CYKYIHICTh BHYT-
PILIHBO Y3rOJDKEHUX Ta YPEryJbOBaHUX 3aKOHAMHU 3aC00IB 3 3aXUCTY TPYHAOBUX
nipas [1, c. 245]. Po3pi3HAIOTH (OPMU 3aXUCTY: IOPUCIMKIIIIHY i HSFOPUCAUKIIHHY.

Jo HeropucaukuniiHol (GopMH BYEHHH-TIPaBO3HABELb 3 TPYIOBOTO
npasa B. f1. Bypak BiiHOCUTH Taki clIOCOOHU 3aXHCTY, K:

a) MPUMHUPHO-apOITPaKHI MPOLEAYPH, L0 BHUKOPUCTOBYIOTHCS TPH
BUPIIICHH] KONEKTUBHUX TPYAOBUX CIIOPIB;

0) camo3axucT;

B) COIIIAJIbHUNA 3aXUCT, HIO 3IIHCHIOETHCS BUOOPHUMH MPOQCIIIKO-
BUMH opranami [2, c. 124].

OpHUM 13 HaWMEHII JOCIIPKYBaHHX HA CHOTOJHI B HAYIli TPYIOBOTO
npaBsa € camo3axucT. Leil croci6 Mae cBOT XapaKTepHi 03HAKH, aJKe MPaI[iBHUK
3a LIMM CIOCOOOM 3aXWIlae CBOi TPYAOBI mHpaBa i cBOOOAM caMoOCTiiiHO, Oe3
MIATPUMKH JIEpKaBHUAX OpraHiB abo TPeTiX ociO I 4ac BUPIMICHHS TPYAOBOTO
criopy. CaM03aXUCT € HAMMEHIII BUTPATHUM, HAHOUIBII IIBUIKHM 1 IIEBUM CIO-
COOOM 3axXHCTy NMPAiBHUKOM CBOIX TPYJOBHX IpaB i CBOOOJ, 3BICHO 32 YMOBH
JOTPHMAHHS BCTAHOBJICHOT'O 3aKOHOM HOPSIAKY HOTO 31iHCHEHHSI.

[Nepur 3a Bce HEOOXiAHO BUBYMTH BU3HAUYEHHS camo3axucTy. Ha xaib,
3aKOHOJABEIb HE JIA€ JICTAJIBHOIO BU3HAUCHHS MMOHATTS CAMO3aXHCTY.

B Hayui TpymoBoro mpaBa cepell CIOCOOIB 3aXHCTY, SKHUMH MOXKE
CKOpHCTATHCS TpalliBHUK, BU3HAYCHI TaKi, sK:

1. BiaiMoBa Bij BUKOHAHHS HaIypOYHHX POOIT, pOOIT y BHXIiIHI, He-
poOoui Ta CBSITKOBI JiHI, 10 SKUX MPAIiBHUK 3aJTy4a€ThCS 3 MOPYLICHHSIM TPYHO-
BOTO 3aKOHO/IaBCTBA.

2. BiaMoBa BiJi BUKOHAHHS POOOTH Yy 3B’S3Ky 3 HEBHILIATOIO 3apo0iT-
HOI 1y1aTH 200 HECBOE€YACHOIO BUIIIATOIO.
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3. CamocriiiHa peaizalis MpaliBHUKOM IIPaBa Ha BiINIOYMHOK, SKIIO
poboToaBenb BCyIepey 3aKOHY BiJIMOBHMB y HaJlaHHI 4acy BiJIIOYHMHKY Ta 4ac
BUKOPUCTAHHS TaKUX JHIB HE 3ajeKaB BiJ BOJIi poOOTONaBLS.

4. BimMoBa BijJl BAKOPUCTAHHS BIAMYCTKH y pa3i HEBUILIATH HAJICKHHUX
IpaniBHUKY BiIIOBiIHO 10 3aKOHOJABCTBA BUILIAT.

5. BinmoBa Big HE3aKOHHOTO ITEPEBEICHH Ha iHIITY POOOTY.

6. Tamri He 3a00poHEHI 3aKOHOM criocobu [3, ¢. 143].

Takox iICHYIOTh BUIIAJIKU, B SIKUX 0C00i HEOOXIZTHO CKOPHCTATHCS CaMO-
3aXHCTOM, IO HacamIiepe]] MoB’s3aHo 3i crerudiko camoi poOOTH MparliB-
Huka. Hacammepen MaeTbcs Ha yBasi poOoTa, NOB’s3aHa 31 LIKiJUIMBUMU Ta
HEOe3MEYHUMH YMOBAaMH Ipalli, B SKHX MpPAaIiBHUK Mae OyTu 3a0e3rneucHuit
HEOoOXiHUM CHELOsToM Ta iHAMBIAyaJbHUMHM 3aco0aMHy 3aXHUCTy, o0 30epi-
TaTh CBOE YKHTTS 1 3710POB’ .

Moo Mex mpaBa Ha caMO3axHCT 3 OOKy IpalliBHUKA Iifl 4ac HOoro
peaizawii, clif 3a3Ha4UTH, MO oOpaHuil came Takuil croci0 3aXUCTy MOBUHEH
OyTH a/JIcKBaTHHM, 3aKOHHHM Ta CIIBBIJIHOCHUM 3 PIBHEM MOPYLICHHS TPY-
JIOBOTO TpaBa. TakiuM YHHOM, CAMO3aXHCT TPYHAOBUX IIPAB IPAIiBHUKA € OXHUM
3 BaXJIMBUX CIOCOOIB 3aXUCTy TPYIOBUX mpaB. BiH mocrae B ¢opmi camoc-
TiHUX aKTUBHUX Iill GaKTHUIHOTO XapakTepy, 0 3AIHCHIOIOTHCS NPALiBHUKOM
IUISL YCYHEHHs TMOPYLICHHs MpaB, II0 HAIEKaTh NPALiBHUKY, NepeadadyeHux
3aKOHOM, KOJIEKTUBHHMM JIOTOBOPOM, YTOAOIO, TPYIOBHM JOroBopoM. Bapto
HAarojgOCUTH, IO HaBeAeHI Aii He MNOBUHHI CYNEPEUUTH HAalliOHAILHOMY
3aKOHOJIABCTBY. Pearmizallisi mpariBHUKOM CaMO3axHCTy MOXE Bi0OyBaTHCH SIK
pa3oM 3 mapaeabHUM 3BEPHEHHSM B OpraHH, KOTPi YIOBHOBAXKEHI PO3IIJaTH
IHIUBITyabHI TPYHOBI CIIOPH Y B OpraHH 3 KOHTPONIO ab0 Harjsiay 3a
JOTPHMAHHAM TPYIOBOTO 3aKOHO/ABCTBA, TaK i 0€3 TAKOro 3BEPHEHHSI.

BaJIMBUM € JONOBHEHHS YKPaiHCHKOI'O TPYIOBOTO 3aKOHOAABCTBA
HOpMaMH, sIKi O AeTaJbHO peryIaMeHTYBaJIH MOPSJOK Ta BUIIAJKU 3aCTOCYBAHHS
IIpaliBHUKOM CaMO3aXUCTy TPyA0BUX npaB. HeoOXigHO Hacammepea BHECTH /10
K3nll Ykpaiuu HOBi MOJIOKEHHS, IO 3aKpIlUTIOBaaK O BHU3HAUCHHS Ta MEXi
CaMO3axUCTy TPYAOBUX IIPaB i CBOOOA MpalliBHUKA T4 KOHKPETH3yBalu MOPS-
JIOK 3aCTOCYBaHHS 3a3HAUECHOTO CIIOCO0Y 3aXHCTY.

Cnucok BUKOPHUCTAHHUX JIZKEPeJI

1. IMmwxoBa M. O. IOpuauusi rapanTii peanizanii nmpaBa HpaniBHUKIB
Ha CIpaBeUIMBY Omuiatry mpami : MoHorpadis. Kuis. Bun-Bo «Haykosa cro-
naiy, 2021, 376 c.

2. Bypak B. Cucrema nmpaBoBOIo 3aXHCTy TPYAOBHX IIPaB Ta 3aKOHHHX
iHTepeciB MpaliBHUKIB B YKpaiHi. Bichuk Jlbsiecbkoco yHisepcumemy. Cepis
ropuduuna. 2016. Bun. 63. C. 120-131.

3. Jlarytina 1. [lpunuHeHHs] BUKOHAHHS POOOTH MPAIiBHUKOM Yy pasi
3aTPUMKH BHUIUIATH 3apoOiTHOI IUIATH SIK HEHOpPUCIUKLiiiHAa (opma 3axucty
TPYAOBHX TpaB MpaliBHUKIB. [Tionpuemuuymeo, cocnooapcmao i npaso. 2018.
C. 143-147.

96



KOBAJIbCBKA ITIOJIIHA I'PUT'OPIBHA,

CT. BUKJIAJ[a4 IEHTPY CHELialbHOI i ArOTOBKU
TEPUTOPIAJIbHO BIIOKPEMIICHOTO BiJJIIICHHS
«XwmenbHuLbKa Qinis Axagemii [lepskaBHOT HEHITEHLIaPHOT CITy)KOM»

OKPEMI TIPOBJIEMU TPABOBOI'O PEI'YJIFOBAHHSA
MNPOBA/I’KEHbD ¥ CIIPABAX ITPO A/IMIHICTPATUBHI
INPABOIIOPYHWIEHH4, ITIOB'SAI3AHI 3 KOPYIIHIEIO

I3 BpaxyBaHHSM TOTO, 1[0 AHTUKOPYTLii{HE 3aKOHOAABCTBO MOPIBHIHO
HEIOJIaBHO OYJIO OHOBJICHO, ChOTO/IHI BUHHKAE PsiJI POOIIEM 111010 HOTo peati-
3aIii, o CTaHe MPeIMETOM PO3TILILY JaHOTO HaAyKOBOTO TOPOOKY.

Tak, agMiHiCTpaTHBHE MPOBA/UKCHHS PO3IOYMHAETHCS 31 CKIIANaHHS
IPOTOKOJIY NPO aAMiHICTpaTUBHE MPaBONOPYIIEHHS, MOB’s3aHE 3 KOPYMLIEO.
JaHuM mpouecyalbHUM JTOKYMEHTOM (IKCYETbCS TOMAiS TPaBONOPYIICHHS
(cykymHicTh pakTHYHUX 0OCTAaBHH, SIKi BKa3yIOTh Ha HasIBHICTh Y JIiSIHHI CKIIATy
aIIMIHICTPATUBHOTO MpaBonopymeHHs). OKpiM TOTo, IPOTOKOJ € MpoLecyaib-
HOIO MiJICTaBOIO JUIsl PO3IIISY CIPABU B CY[i.

Bimnosigao o cr. 255 KYnAII [1] npoTokonu npo aaMiHicTpaTHUBHI
NpaBOINOPYIICHHS, MOB’s3aHi 3 Kopynumiewo (ct.cT. 172-4-172-9 KVYnAll),
MAaIOTh MTPABO CKJIA/IaTH YIIOBHOBAXKEHI HA TE MOCAI0BI 0COOH:

— opraHiB BHYTpilHiX crpaB (HanioHansHOT momirii);

— HamionansHoro areHTcTBa 3 NMHUTaHb 3ano0iraHHs Kopymuii (naui -
HamioHansHe areHTCTBO).

JlemapTaMeHT 3aXHCTy €KOHOMIKM SIK MIKPETiOHaJIBHUN TEepUTOpiallb-
HUit oprad HarionaneHoi nomirii 0ys10 CTBOPEHO 3riHO 3 ocTaHoBO KabiHety
MinicTpiB Ykpainu [2]. 3aBIaHHSAMH BOTO OpraHy OyJI0 BH3HA4YE€HO OOPOTHOY
3 KOpyMui€o i XxabapHULITBOM y cdepax, sSKi MalOTh CTpaTeriyHe 3HAUSHHS IS
€KOHOMIKH JIEp>KaBU Ta Cepel IOCaTOBUX 0ciO opraHiB ImyOIiuHOI BlIagu; IpOTU-
JiI0 KOPYNUiHUM NPaBOMOPYIIEHHAM Ta NPaBONOPYIIEHHSAM, IOB’SI3aHUM 3
KOpyIii€ero, o Oyio 3akpiruieHo B [ToyiokeHHI PO AaHuil opraH, sike 3aTBep-
JUKeHO Haka3zoM HartionanbHol nominii Ykpainu Bix 7 aucronaaa 2015 p. Ne 81.
IpaniBauky JlemapraMeHTy OTpUMAH MPaBO CKIANATH aAMIHICTPAaTHBHI MPOTO-
KOJIM IPO BUABNIEHI ()aKTU MOPYIICHHS aHTUKOPYILIHHOIO 3aKOHOJABCTBA Ta
HAIpPaBILATH 1X 10 CYAOBUX OPTaHiB y BCTAHOBJICHOMY 3aKOHOJABCTBOM IOPSIIKY.

SIk Mu 6auuMO 3 HOPM 3aKOHOJABCTBA, YIIOBHOBA)KEHI MpPAI[iBHUKU
JenaprameHnTy 3axucTy ekoHoMiku HarioHansHoi mosmimii YkpaiHu Ta Horo
TEPUTOpPiaIbHUX OpraHiB (YIpaBiliHHA 3aXMCTy €KOHOMIKHM B 00JACTSIX) CTalH
€IMHOIO KaTeropiero nocagoBux oci6 HamionanbHoi nmomninii Ykpainu, siki MaioTh
IPaBo CKJIaJaTd IPOTOKOJH IIPO MPaBOIOPYLIEHHS, I0B’A3aHi 3 KOPYIILIEIO.

Binnosinxo no n. 11-2 4. 1 3akony Ykpainu «IIpo 3ano6iranHs Kopyn-
Lii», 10 MOBHOBaKeHb HaIliOHaIBHOIO areHTCTBAa HAICKUTH CKIaJaHHs MPOTO-
KOJIB MpO aJMiHICTpaTHBHI NpPaBONOPYIIEHHS, SKi BiJHECEHI 3aKOHOM [0
KOMIIeTeHIIiT 11boro oprany [3].

Okpim TOro, 4. 3 cT. § BHIIE3raJaHoro 3akoHy nependadae, Mo pileH-
M KaGinery MinicTpiB VkpaiHu 3a noganHsM HanioHanabHOro areHTCTBa
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MOXYTbh CTBOPIOBATUCS TEPUTOpiaibHi Oprany HalioHanbHOro areHTCTBa, TEPU-
TOPIsl AISTIBHOCTI SIKMX MOYE He 30iraTucs 3 aagMiHiCTPaTHBHO-TEPUTOPIAIbHUM
nozinoM. OJTHaK Ha ChOTOJHI JIOCI 3AIMIIAETHCS HEBHUPIIICHUM MHUTAHHS 11010
TepuTopiaibHUX opraHiB HallioHaJIsHOrO areHTCTBa.

I3 BpaxyBaHHSAM 3a3HAUEHOT0, BBa)KA€MO, L0 iCHYe HEOOXimHICTH y
pPO3MeXyBaHHI MOBHOBa)KEHb LIOJO CKJIAJaHHS HPOTOKOJIB PO aaMiHicTpa-
TUBHI NPaBONOPYIICHHs, TOB’sI3aHi 3 KOpymii€ew, Mix HallioHampHUM areHT-
CTBOM, SIK€ Jli€ BUK/IIOYHO Ha IIEHTPAIbHOMY DiBHi, 4epe3 He3aBeplleHuil mpo-
nec (GopMyBaHHS HOTO TEPUTOpIAILHUX OpraHiB Ta HalioHanbHOIO modili€eto,
10 Ma€ YIOBHOBaXKEHI Mifpo3/ALIN Ha MiclsixX. KpurepieM HaBEJEHOTO pO3MeExy-
BaHHS BapTO BHOKPEMHUTH CTaTyc Cy0’€KTa, SKHUM OyJI0O BUMHEHO aaMiHicTpa-
THBHE IPaBONOPYULIEHH, OB’ A3aHe 3 KOpYIIli€l0. 30KpeMa, BBaKAEMO 3a JI0-
uinpHe HaxumTH HamioHambHE areHTCTBO SIK HEHTPAIbHHI OpraH BHKOHABUOL
BIaJM 31 CHELiaJIbHAM CTaTyCOM BHKIIOYHUMH MTOBHOB)XKEHHSMH LIONO CKJIa-
JJaHHs IPOTOKOJIB MPO aJMiHICTPATUBHI IPAaBONOPYILEHHS, I10B’13aHi 3 KOPYII-
1i€10, BUYMHEHI CITY’)KOOBHMH 0CO0aMH, SIKi 3aiMarOTh BiINOBIIAIEHE Ta 0COOIUBO
BIJINOBiJaJIbHE CTAHOBHUILE, NEPENIK AKUX MICTUTHCS y HPUMITLI cT. 50 3aKoHYy.

CknagaHHs TPOTOKONIB YIMOBHOBAKEHUMH CITy>KOOBHMH 0co0aMu
YIPaBIiHb 3aXUCTy €KOHOMIKU B oOyacTsaX JlemapTaMeHTy 3aXUCTy €KOHOMIKH
HauionansHo1 momiuii YkpaiHu B yCiX iHIINX BUIAAKaX BUSBICHHS MPABOIIOPY-
LICHb, TOB’SI3aHAX 3 KOPYIIIi€0, 3a0€3MeUnuTh MOXKJIMBICTh OiIbII ONEpPaTHB-
HOro 30upaHHs J10Ka3iB y crpaBax. AJe 3a3HauyeHe NOTpedye BHECEHHS 3MiH 10
BiJIMTOBITHUX HOPMAaTHBHO-TIPABOBHX aKTiB, IKIMH BPETYJIHOBAHO MUTAHHS PO3-
Me)KyBaHHS IOBHOBA)XEHb Ta B3a€EMOJIIi IiJ] 4ac BUSBJICHHS Ta (ikcauii agmiHi-
CTPaTHBHUX MPABONOPYIICHb, MMOB’S3aHUX 3 KOpymuicto, Mk HarioHaapHUM
areHTCTBOM, HalioHanbHOI0 mosini€ero Ta OpraHaMy MpOKypaTypH YKpaiHu.

OKpiM TOTO, TIEBHI HEY3TOLKEHOCTI B YAHHOMY 3aKOHOJIABCTBI MICTATHCS
OO0 HpoLeNypH HampaBieHHd HamioHaJIbHMM areHTCTBOM IO CyAy NpOTO-
KOJIIB PO aJMiHICTpaTUBHI NPaBONOPYILECHHS, MOB’sI3aHi 3 Kopymuieto. Tak,
BianoBigHo 10 1. 12 Tlopsaky opopMIIeHHS MPOTOKOJIB MPO aJAMIHICTPATHBHI
IIPaBONOPYILICHHS Ta BHECEHHs NpuIuciB HalioHanbHUM areHTCTBOM 3 MUTaHb
3ano0iranHs Kopymiii [4] MpOTOKON MPO BYMHEHHS aIMiHICTPaTHBHUX HpaBo-
HOpyILIeHb, nependadeHux cr.ct. 172-4-172-9 KVYnAIl, pasom i3 xomi€ro
pimenHst HanioHampsHOTo areHTcTBa MPO HANPaBJICHHs HOTO JI0 CyIy Ta IHIIHMH
MarepiajlaMu Y TPHACHHHUN CTPOK 3 MOMEHTY HOT0 CKJIaJAEHHS HaJCHUIAETHCS O
MICLIEBOTO 3arajJlbHOro CyAy 3a MICIIeM BUMHEHHS KOPYIIiHfHOro mpaBoIopy-
meHHs. [ToniOHa BUMOTa IOA0 HATPABIECHHS MPOTOKOJY MPO BUMHEHHS aaMi-
HICTPAaTUBHOI'O NIPAaBOIIOPYILEHHS, [IOB’S3aHOT0 3 KOPYILIE0, 3THO 3 pillleH-
HsM HallioHanbpHOTO areHTCTBa MiCTHTBCS i y 4. 3 ¢T. 12 3akoHny.

Baxkaemo, 1110 HOpMH 3aKOHY, SIKi 3aKPIIUTIOIOTh HAIIPABJICHHS MPOTO-
KOJIy TIPO aJIMiHICTpAaTHBHE NPABONOPYIICHHS BUKIFOYHO Ha IMiJCTaBi OKPEMOT0
pimenHs: HamioHabHOTO areHTCTBa € HEe OOIPYHTOBaHI Ta cymepedarb cT. 257
KVYnAIIL B okpemMuX BHNAJKaX HaBITh MOXKYTh CHPHSITH 3aTSATYBAaHHIO CTPOKIB
HaIlpaBJIEHHS IPOTOKOIY 10 Cydy. Taka cHUTyaliss MOXe BHUHUKHYTH 4Yepe3
BIJICYTHICTh KBOPYMY 3aciJjaHHs WieHiB HallloHaJbHOTO areHTCTBa, OCKUIBKU
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3aciflaHHs He BiIOYBa€ThCsA y 3alUIaHOBaHY ATy, a MPOTOKOJ i3 3i0paHuMuU
Marepianamy 0e3 BaroMUx Ha Iie IiJICTaB J10 Cyly HE HallpaBiseThes [5].

Oxkpim TOroO, pimieHHs HallioHanbHOrO areHTCTBa 3 3a3HAYEHOIO IH-
TaHHS Mae Juie (GopManbHO-NPOLEAypHE 3HAUEHHS, OCKUIBKH BiJIOBLIHO 10
BUMOT 4. 2 cT. 257 KYnAII «poTokos nMpo BUMHEHHS aJMIHICTPATHBHOIO KOPYII-
II{HOTO IIPAaBONOPYIICHHS Pa3oM 3 iHIIMMH MaTepianaMH y TPUICHHHUH CTPOK 3
MOMEHTY HOro CkJIaIcHHS HaICUIIA€ThCS 10 MiCLIEBOTO 3arajlbHOro cyay» [1].

TakuM YMHOM, KOXKEH CKJIQJICHUH YIOBHOBaKEHOIO 0CO00I0 IPOTOKOI
Npo aJMiHICTpaTUBHE IIPABOMOPYUICHHS, IIOB’s3aHE 3 KOPYIIE€H, MMOBHHEH
OyTH HaJicIaHWH Ha o3Iy cyxy. 3aKOHOM He IependadyeHo MOBHOBAKECHHS
HanioHanpHOTO areHTCTBa B CHJIYy CBOTO PILIEHHS HE HAPaBUTH BXKE CKJIaje-
HUH YIOBHOBa)XEHOIO 0COOOI0 IMPOTOKOJ, HONPH 1€ TaKa IPAKTUKA BCE XK MAae
micre. Tak, 3riIHO 3 MPOTOKOJOM 3acimanHs HallioHaJbHOrO areHTCTBa Bij
22 yepBHs 2017 p. Ne 41 3a pesynbpraTaMu TOJIOCYBaHHS He OyJo NPUHHATO
pillICHHS NPO HANpaBIEHHS HU3KU IPOTOKOJIB PO aJMiHICTPAaTHBHI IIPaBO-
nmopyuieHHs 3a 4. 2 cr. 172-4, 4. 1 c1. 172-6, u. 1 cr. 172-7, u. 2 cr. 172-7,
4. 1 ct. 188-46 KYnAII [6].

BonHouac BumpaBnaHuUM, Ha Hally IYMKY, € 3alpOBAJDKEHHS MOJIO-
JKEHHsI IOJ0 CKJIaZaHHS IPOTOKOIY PO aIMiHICTPaTHBHE IIPAaBONOPYILEHHS,
IIOB’sI3aHE 3 KOPYIILi€l0, Ha MifcTasi pimeHHs HarionanbHOro areHrcTBa. 3a
TaKoro MiAXOAy YHOBHOBaXKeHa oco0a IOBHHHA Oyna O MpencTaBUTH Ha 3a-
cimanni HarioHanpHOrO areHTCTBa Marepiaiy, sKi CBiI4aThb NMPO BUMHEHHS
[IPaBOHOPYILIECHHS, Pa3oM i3 CBOIM BUCHOBKOM, a HallioHanbHe areHTCTBO K
KOJIeTiaJIbHUH OpraH, OLIHUBIIY 310paHi MaTepiaii B CYKYITHOCTI, yXBAJIIOBAJIO
Ou pilIeHHS PO CKIAAaHHS IPOTOKOIY.

Crin 3ayBakuTH, mo Ha cborogHi Hopmamu KYmAII 3akpimieHo
BiJINOBIANIbHICTD JIMIIE 32 MPABOMOPYILICHHS, MMOB’sI3aHi 3 KOPYIIIEI Ta HE
3aKpiIUIEHO BiJNOBINAIBHICT 3a KOPYIILiNHI NpaBonopyieHHs. Kpim Toro, Bia-
moBifHO 110 cT. 1 3akony Ykpainu «IIpo 3amoOiraHHsi KOPYMIii» MiJ «KOpYyI-
LIMHUM IPaBONOPYLICHHSIM PO3YMI€ThCS AiSHHSA, SIKE MICTUTh O3HAKHU KOPYMIIii,
3a siIKe 3aKOHOM BCTaHOBJICHO KPHMIHAIBHY, TUCHUILTIHAPHY Ta/ab0 HUBLIFHO-
MPaBOBY BianoBiganbHicTh» [3]. ToOTO 3 3a3HaUeHOTO OaUMMO, 110 aAMIHICTpa-
THUBHOI BiANOBINAJIBHOCTI 3a BUMHEHHS KOPYNLIHHUX IPaBONOPYLIEHb HE
nependavueHo. OTxe, BUKOPHCTAHHS TEepMiHA «aIMIiHICTpaTUBHE IPaBOIOPY-
HICHHSD (3aMICTh «aIMIHICTPAaTUBHE MPABONOPYIICHHS, ITOB’SI3aHE 3 KOPYIIIIE0»)
y cr. 257 KYnAII ctano HaciiikoM BHECEHHS HecucTeMHuX 3MiH 10 KYnATL

3okpema, BiAMOBIIHO 10 3akoHy Ykpaiuu Bia 14 xoBtHs 2014 p. «IIpo
3anobiranHs kopymiii» Ha3By rinaBu 13-A KYnAIl 3miHeHo 3 «AjaMiHicTpa-
THUBHI KOPYIIiiHi IpaBONOPYLIEHH» Ha «AIMIHICTPATUBHI IIPaBONOPYILECHHS,
OB’ s13aHi 3 KOpyImiliero». 3akoHoM Ykpainu Bijx 12 mortoro 2015 p. Ne 198-VIII
BHECEHI 3MiHHM 10 cT.cT. 15, 38 KYnAII, 30kpema, cioBa «BUMHEHHS KOPYILiii-
HUX IIPaBONOPYIIEHb» 3aMIHEHO CJIOBAMM «BUMHEHHS IIPABONOpYLIEHb, IIO-
B’s3aHMX 3 KOpymiieo». BogHouac BimnoBigHi 3Mminu po cr.ct. 257, 277, 285
KVYnAII, sixi BU3HAa4al0Th NPOLECYaIbHI OCOOIMBOCTI MPOBAIKEHHS B CIPaBax
PO aAMIiHICTPATHUBHI MMPABOMOPYILICHHS, OB’ sI3aHi 3 KOPYIIIIE0, BHECCHI HE Y
BCI TIOJIOJKEHHS 3a3HaYCHUX cTaTell. BrasaHe 00yMOBIIIOE HEOOXIIHICTh Ka3yallb-
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HOro cyjoBoro miymaueHHs HopM KYnAII mpu po3risai cnpas Ipo aMiHi-
CTpaTHBHI TPaBOMOPYIICHHS, OB’ A3aHi 3 KOPYIIIII€IO.

ITincymoBy1o4H, 3a3HaUUMO, 110 BUPIIIEHHS OKPECICHUX NpoOIeM Ta
BpaxyBaHHs 3a3HaYE€HUX IPOIO3HUIH CIPUATUMYTh OXOpOHI IpaB i cBOOOX
TpOMAJISIH, TOJICPKAHHIO BUMOT 3aKOHIB NMPH MPUTITHEHHI 0ci0 10 axMmiHicTpa-
THBHOI BIIIOBiTaNBHOCTI 32 BUMHEHHS IPAaBOIOPYIICHb, ITOB’I3aHUX 3 KOPYH-
niero. 3anpoBaKeHHs 3MiH, AKi OyJI0 IPOaHali30BaHO, JACTh 3MOT'Y IIiJBUIIUTU
OIlepaTUBHICTh Ta €()eKTUBHICTH IPOBALKEHHA y CIpaBax Mpo aJMiHiCTpaTHBHI
MIPAaBOMOPYIICHHS, TTOB’A3aHi 3 KOPYIIIIE0, MiABUIIUTH POJIb aJIMiHICTPaTUBHOI
BiJINIOBIAJIBHOCTI y CHCTEMI FOPUANIHUX 3aCO0IB IPOTHIIT KOPYIIIIi.
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HNPOBJIEMHI IIMTAHHSA ITPABOBOI'O PEKUMY
BOEHHOI'O CTAHY

3 24 mortoro 2022 p. mepen HAIIOK KpaiHOIO peajbHO IOCTalla Haii-

Oinblna 3arpo3a 3a BCIO iCTOPiIO HE3aJEeXKHOCTI YKpaiHU — 3arpo3a iCHyBaHHIO
JepkaBy. | 3 TOro yacy Mu KHBEMO 32 HOpMaMH CIielianbHOro 3akoHy YKpaiHu
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«IIpo mpaBOBHUil pEKUM BOEHHOTO CTaHy» (faji — 3aKOH PO BOEHHU# cTaH) [1].
Aune, sIK TOKa3aja MPaKTHKa, 3aKOHOJABEIb HE MIl BpaxyBaTH BCi NpoOiIeMHi
MUTaHHS, SKI MOXYTh BHUHUKHYTH IIpU peali3aiii MOJ0XEHb CHEeNialbHOTO
3aKOHOJABCTBA. 3 OJHOTO OOKY, Majlo KOMY Bipuiock, mo y XXI cT. MoxnuBe
Take IMOBHOMACINTa0HE BTOPTHEHHS, 3 IHIIOrO0 — HEIOCTaTHIMH OyJH Teope-
THYHI HamlpauioBaHHA y cepi aAMiHICTPATUBHO-IIPABOBUX PEXKUMIB, OJHHM 3
SIKHX 1 € MPaBOBUI PEeXHMM BOEHHOTO cTaHy. [IpoOieMu, BUKIMKaHI 30BHIII-
HBOIO arpeci€io MPOTH HAIIOi AepXKaBH, a TAKOXX IIBHIKI 3MiHH, sIKi BUMYIIEH]
MIPOBOJUTH OpPraHM JIepXKaBHOI BJIagu B IPaBOBiH, COIiaJibHIM, €KOHOMI4HIN
1 IOJIITHYHIN cdepaX, BUKIUKAIOTh HEOOXITHICT J0IATKOBOTO BUBYECHHS CYTHOCTI
PEXXUMY BOEHHOTO CTaHy, BUOKPEMJICHHS IPOOJIIEMHHX MUTaHb SKi BUHUKIH i1
yac WOro BBEJCHHS, aHAIli3y 3aKOHOIABYOro 3abe3rneveHHs (hyHKIIOHYBaHHS
KpaiHU B yMOBaX BOEHHOI'O CTaHY.

Hacammiepen 3a3Ha4MMO, IO GU3HAUEHHA NPABOGOZO PEINCUMY BOEHHOZ0
cmany MICTUTBCS y JIBOX 3aKoHaxX — 3akoHi Ykpainu «IIpo o6opony Ykpainu»
Ta 3aKOoHI PO BOeHHMH cTaH. [lepinnii 3aKOH 3aKpIILTIOE, 110 «BOEHHHN CTaH —
1e 0ocoOnuBUil MpaBoBUI pexuM, 110 BBOJAUThCA B YKpaiHi abo B okpeMmux ii
MICIIEBOCTSIX Y pa3i 30porHOI arpecii 4u 3arpo3u Hamaay, HeOe3neKH JepKaBHil
He3alexkHOCTi YKpainy, ii TepuTopiaibHii IUTICHOCTI Ta nepeadadae HagaHHS
BIJIMOBITHUM OpraHaM JICp»KaBHOI BIIaJiM, BiiIChKOBOMY KOMaH/IyBaHHIO Ta Opra-
HaM MICLIEBOTO CaMOBPSyBaHHS MOBHOBa)KEHb, HEOOXIIHUX JUIS BiBEpHEHHS
3arpo3u Ta 3a0e3MeUYCHHs HalliOHAJIbHOT OE3MEeKH, a TAKOK THMYAaCcOBE, 3yMOB-
JIEHE 3arpo3010, 0OMEXKEHHsI KOHCTUTYLIHUX IpaB i cBOOO/I JIIOUHH 1 FpoMajs-
HUHA Ta MPaB 1 3aKOHHUX IHTEPECIiB IOPUAMIHUX OCI0 i3 3a3HAUEHHSAM CTPOKY il
X oOMexxeHb»[2]. A cneuianbHuil 3aKOH PO BOEHHUI CTaH B 4. 1 cT. 1 MicTHTB
CXO’Ke, ajie JIeIlo pO3LIMpeHe TiayMaueHHs: «BoeHHuil cran — ne ocoOiauBuit
IPaBOBUH PEXHM, L0 BBOAUTHCA B YKpaiHi a00 B OKpeMHX Ii MiCIEBOCTAIX y
pasi 30poiiHOT arpecii 4u 3arpo3u Hamany, HeOe3MeKH JepiKaBHIl He3alIeKHOCTI
VYkpainu, ii TepuropianpHiil minicHOCTI Ta nependavyae HaAaHHS BiINOBITHUM
opraHam Jiep>kKaBHOI BJa/i, BINCbKOBOMY KOMAaHIYBaHHIO, GiliCbKOGUM AOMIHi-
cmpayisam Ta opraHaM MiCILIEBOTO CaMOBPSAYyBaHHS [OBHOBa)KCHb, HEOOXiTHHUX
IUTSL BIIBEPHEHHSI 3arpO3H, 6i0ciul 30potinoi acpecii Ta 3a0e3MeUeHHs HaIllOHAb-
HOI O€3MEKHU, YCYHEeHHs 3a2po3u Hebe3neKu 0epICABHIll He3anedcHocmi YKpainu,
il mepumopianvuitl yinichocmi, a TAKOX TUMYACOBE, 3yMOBJICHE 3arpo301o, 00-
MEKEHHSI KOHCTUTYIIIHHHUX NpaB i CBOOO/ JIFOAWHY 1 IPOMaJITHUHA Ta TIPaB 1 3aKOH-
HUX IHTepeCiB IOPUAUUHUX 0C10 13 3a3HAYEHHAM CTPOKY Iii UX 0OMEKEHbY[1].

Sk 6auMMo, MiJCTaBU BBEICHHS PEKUMY BOEHHOTO CTaHY € iJICHTHY-
HUMH B 000X 3aKOHaX, a OT MNEpeNiK OpraHiB, SKi HaAUISIOTHCA BiIIOBITHUMHU
MTOBHOB)XEHHSIMH Ta METY BBEICHHsS Y 3aKOHI IPO BOEHHUH CTaH JEmo po3-
mmpeHo. Tak, 10 opraHiB A0aHO BiMICBKOBI aaMiHiCTpalii, a 1O METH — BiJCiu
30poiiHiil arpecii Ta yCyHEHHs 3arpo3d HeOe3NeKH JepKaBHId HEe3aJIe)KHOCTI
VYkpaiHu, ii TeputopianbHii HisicHocTi. BBajkaeMo, 110 BH3HAYEHHS CYTHOCTI
BOEHHOT'O CTaHy MOBWHHI OyTH HOBHICTIO iIEHTHYHHUMH, PUIOMY 32 OCHOBY
CJIi/l B3TH BU3HAYEHHS, IKUM OIlepy€e 3aKoH IIPO BOEHHUII CTaH.
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ITiocmaeamu BBECHHS PEXKMMY BOEHHOTO CTaHy €: 30pOifHa arpecis;
3arpos3a Hamajy; HeOe3leka JepKaBHId He3alexHOCTi YKpaiHu, ii Tepuro-
pianbHii mimicHOCTI. BBakaeMo 3a JIOLiJbHE 3BEPHYTHCH 10 BIAMOBIIHUX
KOHCTUTYIIMHUX MOJNOXKEeHb. Tak, KOHCTUTYLiIHHMMH MiJCTaBaMH HPUHHATTS
Ipesunentom YkpaiHu pIilIEeHHS PO BBEAEHHS BOEHHOTO CTaHy € 3arpo3a
Harmajy, HeOe3leka JiepKaBHild HezanexkHocTi Ykpainu (1. 20 cr. 106). A n. 19
ct. 106 Koncrurynii Ykpaiau Hanaiiste [Tpesunenra YkpaiHu mpaBoM BHOCHTH
1o BepxoBHoi Pagu Ykpainu nopaHHs po OroJIolIeHHs cTaHy BiiHu. [linTpu-
MYy€eEMO TYMKY IpO Te, IO «pealtizaiis npoueaypu oronomeHHs [Ipesnnenrom
VYkpainu craHy BifiHM B Jiep)KaBi € HE 30BCIM YITKOIO Ta (h)aKTHYHO Hepeasi3o-
BaHOIO, OCKUIbKM HOpMamu cT. 106 KonctuTynii YkpaiHu Ta 3aKOHOAAaBUUMHU
aKTaMH HEBU3HAUCHO MOHATTS CTaHy BiWHH, a yMOBH (IiJCTaBH), SKi HEOOXiTHI
Ui Horo orosomeHHs, BiacyTHi» [3, ¢. 97]. Ct. 4 3akony Yxkpainu «IIpo 06o-
poHy YKpaiHW» NPaKTUYHO MOEJHYE 3MICT HMOHSITH «BOECHHUH CTaH» 1 «CTaH
BiilHM», a TMpoIeJypa OroJIOLICHHS CTaHy BifHM € 3aByaiboBaHOO. Tak, 4. 1
CT. 4 BcTaHOBIIOE: «Y pa3i 30poiiHOi arpecii nmpotu YkpaiHu abo 3arposu
Hanany Ha Ykpainy Ilpe3unenT Ykpainu npuiiMae pilleHHs Ipo 3arajibHy abo
YacTKOBY MOOIJi3alliio, BBEJICHHS BOEHHOTO CTaHy B YKpaiHi abo okpemux ii
MicLeBOCTAX, 3acTocyBaHHs 30poiHux Cun Ykpainy, iHmux BiicbkoBUX opMy-
BaHb, YTBOPEHUX BIJMOBITHO IO 3aKOHIB YKpaiHu, nojae itoro BepxosHiit Pani
VYkpaiHu Ha CXBaJIeHHS YHM 3aTBEpPKEHHS, a TaKOXX BHOCHTH N0 BepxoBHOI
Pagu VkpaiHu noJaHHs PO OTOJIOLICHHS CTaHy BiMHW». A BIAMOBIIHO /0 4. 3
cT. 4 «3 MOMEHTY OTOJIOIICHHS CTaHy BiHHM YW (PAKTUYHOTO MOYATKY BOEHHHX
Iiif HacTae BOEHHWI Yac, SIKUI 3aKiHUYETHCS Yy JCHD 1 Yac MPUIMHEHHS CTaHy
BiltHW» [2]. Take opmyItOBaHHS J1a€ MOXKJIMBICTh HAYKOBIISIM POOMTH BUCHOBOK,
IO CTaH BilHM HACTa€ OJJHOYACHO 3 BXKHUTTSIM [Ipe3nneHToM YKpaiHu 3aXO[iB,
CIpsIMOBaHMX Ha 3a0e3medeHHs OOOpPOHM YKpaiHM Ta Ji€ 0 MOMEHTY 3a-
TBepIkeHHs BepxoBHoro Panmoro Ykpaimm ykaszy Ilpesunmenta Ykpainm mpo
BBEJICHHSI BOEHHOTO CTaHy i HaOyBae XapakTepy caMe BOEHHOTO CTaHy 3TiIHO
m. 31 4. 1 ct. 85 Koncruryuii Ykpainu. ToOTo, cTaH BiliHH — 1€ TIEPioJ, KU
TPHBAE JI0 IBOX Ai0, 10 He BiAnoBigae aidcHocTi. ToMy HEOOXiIHO PUBECTH Y
BiImoBigHicTh 10 HOpM KoHctutywii Ykpainn 3akoH Ykpainu «IIpo o6opoHy
VYKpalHu» IUIIXOM BH3HAYECHHS «CTaHy BIHHW» — BIJHOCHHU JIepKaB i3 MOMEHTY
OTOJIOIICHHS BiiHHM MIXK HUMH JI0 1i 3aKkiHueHHsI (yKiaaaeHHs Mupy) [3, c. 98].

Mema BBeINCHHS PEKUMY BOEHHOTO CTaHY — BiIBEPHEHHS 3arposH,
BiJiciu 30poiiHo1 arpecii Ta 3a0e3neyeH s Hal[lOHAJIBHOI Oe3MeKH, YCYHEeHHs 3a-
rpo3u HeOe3NeKu AepKaBHIM He3aIe)KHOCTI YKpaiHH, ii TepuTopiabHii mimic-
HocTi. BusHauenHs «30poiiHoi arpecii» naerbes y cr. 1 3akony Ykpainu «IIpo
000poHy YKpaiHm» — I 3aCTOCYBaHHS 1HIIOK JIEP)KaBOIO a00 TPYIIO0 JIepKaB
30poitHol cuiu npotu Ykpainu. Jlani 3aKoHOaBelb HABOAUTH HEpeIliK JiH, sKi
MiMagaTh Mg 30poiiHy arpecie€lo: BTOPTHEHHs a00 Hamaja 30pOWHHUX CHIT
1HIIO1 ep>kaBu a00 TPyNH AepiKaB Ha TEPUTOPil0 YKpaiHU, a TAKOXK OKyMallis
abo aHeKciss 4acTUHHM TepuTopii YKpainu; OJOKaaa TOpTiB, y30epexxks adbo
HOBITPSIHOTO MPOCTOPY, MOPYIICHHS KOMYHiKalii YKpaiHu 30poiHUMH CUIaMU
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iHIIOT JiepkaBu abo TPYIH JepkaB; HamaJ 30pOWHUX CHII iHIIOI JepkaBu abo
IpyInH AepXaB Ha BIMCHKOBI CyXOIyTHi, MOPChKi 4M MOBIiTpsHi cuinu abo
LUBIIBHI MOPCBHKI UM MOBITPsiHI (GJIOTH YKpaiHU; 3aCHIIaHHS 1HIIOK JIEPXKaBOIO
abo Bix 11 iMeHI 030pOEHUX TIpPyN PETYIIPHUX a00 HEPEerySIPHUX CHI, ILIO0
BUHHSIIOTh aKTH 3aCTOCYBaHHS 30pOiHOI cuiu mpoTH Ykpainu Tomio [2]. Ha
Hally AyMKy, BUYEpIHMH Hepemik Ail, sKi MiamamaioTh mif 30poiiHy arpeciio
MMOBMHEH MICTHUTH 1 3aKOH MPO BOEHHUH CTaH ab0 y IbOMY 3aKOHI IOBHHHA
OyTu BinmnoBiaHa Biacuika 10 3akoHy Ykpainu «IIpo o6opony YkpaiHi».
ITopsook esedenns 60cHno020 cmany (CT. 5 3aKOHY IIPO BOCHHHUIT CTAH)
MO>KHA MPEICTABUTH HACTYITHUM aaropuT™MoM: 1) moganHs Panoro HamioHaIbHOT
Oesnexu i obopoHr Ykpainu nponosuuiii Ilpesunenty Ykpainu; 2) ix posrisim;
3) Bumanns (y pasi HeOOXiqHOCTI BBEJCHHS BOEHHOTO CTaHy) yKasy; 4) HeraiiHe
3BepHeHHs lIpesunenta Ykpainm no BepxoHoi Pagu VYkpainm mono #oro
3aTBEPUKEHHS, 3 OTHOYACHUM IOAHHSAM BiAMOBIAHOTO MPOEKTY 3aKOHY; 5) 3a-
TBEp/UKEHHs ykazy BepxoBHoro Panoro VYkpainu; 6) HeraiiHe OroJIOIICHHS
yKa3y 4epe3 3acobu MacoBoi iH(opmarlii ab0 ONpuIIOHEHHS B IHIIAN CrIOCiO
(odiwiitHe ONPUITIOAHEHHS 3MIHCHIOETHCS PAa30M i3 3aKOHOM II0JI0 3aTBEPKECHHS
yka3zy). CIyIHIHO BBaXXaEMO MPOMO3UIIito 3akpinutH i B Koncturynii Ykpainu
IIOJIOXKEHHS 110J0 HeraiHoro iHgopMyBanHs BepxoBHoi Panu Ykpainu IIpesu-
JEHTOM YKpaiHu y pasi BBeJCHHS HaA3BUYaHO-TIPaBOBOTO pesknumy [4, ¢. 153].
Ha yBary 3aciyroBye NUTaHHS PO YacOBi PaMKU BOEHHOIO CTaHy. Tak,
m. 2 4. 1 cr. 6 3aKOHY PO BOEHHUII CTaH 3aKPIILTIOE MOJOXKEHHS MPO Te, 10 B
yka3i [Ipe3unenta YkpaiHu Ipo BBEACHHS BOEHHOI'O CTaHy 3a3HAYAIOTHCS 4ac
BBEJICHHSI 1 CTPOK, Ha KM BiH BBOIHUTHCS. SIKIIIO IOMIO «Yacy BBENCHHSD HE BHHU-
Kae 3aluTaHb, TO IIOJI0 «CTPOKY, HA SIKUH BiH BBOAWTHCS» BINIMOBIIb HEOIIHO-
3HaYHa. BBaxkaemo, 1m0 3 00’€KTHMBHUX MPUYMH Nepen0adyuTH TaKHi CTPOK y
JHAX, MiCAIAX HeMOXXIUBO. Lle Moxe OyTH juiie BepXHs MeKa ICHyBaHHS PEXXKUMY
BOEHHOT'O CTaHy — JI0 BiZIBEPHEHHs 3arpo3w, Bijacidi 30poitHol arpecii. Tomy i
BUHUKJIA HEOOXiMHICTh BXKe TPHUYl HMPOIOBXKYBAaTH CTPOK [ii BOEHHOTO CTaHy,
X04a cama Tpoleaypa TaKoro MPOJIOBKEHHSI 3aKOHOJABYO HE BPETYIIbOBAHA.
BBezneHHs peXMMy BOEHHOTO CTaHy Inependadae i 0OOB’SI3KOBE Gu-
Ppimienns neeHux numanv Ha pieHi mixcnapoonozo npasa. Tax, ct. 4 Mixk-
HapoaHOro nakTy «IIpo rpoMaisHCBKI Ta MOMITHYHI NMPaBay BCTAHOBIIOE, IO
«[lix 4ac HaA3BMYaHOTO CTAHOBHWINA B JEpXKaBi, NMPH SKOMY JXHUTTS Haii
nepeOyBae MmiJ 3arpo300 i Mpo HAsSBHICTh SKOTO OQIIIIHO OTrOJIOIIY€EThCS,
JepkaBu-ydacHULl 1poro IlakTy MOXyTh BXXKMBaTH 3aXOAiB Ha BIACTYH BiX
CBOiX 3000B’s13aHb 3a MM [[aKTOM TUIBKM B TaKil Mipi, B SKil 1€ JUKTYETHCS
TOCTPOTOK) CTaHOBMILA, IIPU YMOBI, IO TaKi 3aX0/JU HE € HECYMICHMMH 3 IX
IHIIUMH 3000B’3aHHSAMH 3a MDKHApOJHHM TPABOM 1 HE TATHYTH 332 COOOIO
JUCKpUMiHAII] BUKIIOYHO HA OCHOBI pacH, KOJIbOPY LIKipH, CTaTi, MOBH, PEMirii
YH COLIAIFHOTO MOXO/DKEHHS. .. byb-sika neprkasa, mo Oepe y4acTb y IIbOMY
ITaxTi i BUKOPUCTOBYE MPaBO BiACTYyIy, OBUHHA HErailHo iH(opMyBaTu iHmI
JepkaBH, Mo OepyTh ydyacTh y mpomy [laxri, 3a mocepemHunTBoM I'eHepaib-
Horo cekperaps Opranizanii O0’ennanux Hauili mpo moyIoKeHHS, BiJl SKHX
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BOHA BIJICTyNWJa, i PO NPUYMHH, IO CIOHYKAJIW IO TaKOro pilleHHA. Mae
OyTH TakoX 3poOJEHO IOBIIOMJICHHS Yepe3 TOro X IMOCEepPEeIHHKa PO JAaTy,
KOJIM BOHA MpPUMHHSIE Takui BiacTym» [5]. Lle monoxeHHs IMIUIEMEHTOBAHO B
3aKOHOJAaBCTBO YKpaiHu. Tak, cT. 24 3akoHy NMpo BOEHHHWI CTaH mnepeadavae,
mo «YkpaiHa BiAMOBiAHO 10 MDKHApPOJHOTO MAaKTy IIPO TIPOMAISHCHKI Ta
HOJIITHYHI TIpaBa y pa3i BBEICHHSA BOEHHOTO CTaHy HETalHO MOBiIOMILIE depe3
I'enepanbHoOro cekperaps OOH nepxaBam, siki OepyTb y4acTb y LOMY ITaKTi,
npo OOMEXEHHS TpaB i CBOOO/ JIFOAUHY 1 TPOMaJITHUHA, 110 € BIAXHICHHSM Bif
3000B’s13aHb 32 MXKHapOAHUM IIAKTOM, Ta IIPO MEXY LUX BIIXUIEHb i IPUUMHU
MPUUAHATTS Takoro pimeHHs» [1]. BuHuUKae muTaHHS — XTO Bifl iMeHI YKpaiHu
IIOBUHEH 3ilCHIOBaTU Take iH(opMyBaHHA? 3rigHO 3 (QyHKLIIMH Ipe]CcTaB-
wunrea (1. 3 cr. 106 Koncruryuii Ykpainu), 1ie noBuHeH 31iticHioBatH [Ipesu-
JeHT Ykpainu. Ykasom [Ipesunenta «IIpo BBeIEHHS BOEHHOIO CTaHy B YKpaiHi»
3abe3neueHHs iHpopMmyBanHs [eHepanbHOro cekperaps OOH Ta odiumiHuX
0ci0 1HO3eMHUX Jiep>KaB IIPO BBEJECHHS B YKpaiHi BOEHHOIO CTaHy, IIpo oOMe-
JKEHHSI MPaB 1 CBOOOJ JIFOJMHYU 1 TPOMAJITHUHA, 110 € BIAXUJICHHSAM BiJ 3000B's-
3aHb 32 MIDDKHApOIHUM ITAKTOM PO 'POMAISHCHKI Ta MONITHYHI IpaBa, Ta Mpo
MEXY LIUX BIAXWIICHb 1 MPUYUHKU NPUHHSITTS TAKOTO PIllIeHHs OyJI0 MOKJIaJeHO
Ha MiHICTEpPCTBO 3aKOPJOHHUX CIIpaB YKpaiHu. BBaxkaemo, mo cT. 24 3akoHy
PO BOEHHUI CTaH MOTpeOye KOHKPETU3allil MO0 BU3HAYCHHS Cy0’€KTa, SIKHi
TTOBHHEH 3/1iHCHIOBAaTH 1H()OpMYBaHHS.

IToBepTatourch A0 CYTHOCTI BOEHHOTO CTaHY MOXKHA 3pPOOHMTH Taki
BHCHOBKH: IIO-TIEpIIIe, BOEHHHII CTaH € OCOOJIMBHM IPaBOBUM PEKHMOM; II0-
Jpyre, 3aKOHOJABYO 3aKpIIUICHO MiJICTaBU Ta METy HOro BBEJEHHS; IO-TPETE,
0c00JIMB1 MOBHOBA)KEHHS HAJAIOTHCS OpPraHaM BUKOHABYOI BJI/IU, BINCHKOBOMY
KOMaH/yBaHHIO, OpraHaM MiCIIEBOTO CaMOBPSITYBaHHS; IO-4E€TBEPTE, BBEACHHS
TIPaBOBOTO PEXUMY BOEHHOTO CTaHy Hependadae THMIacoBe OOMEXKEHHS KOHCTHU-
TyLilHUX npaB i cBOOO/ JIIOAUHHU 1 POMAJSIHUHA Ta IIPAB 1 3aKOHHUX iHTEpeCiB
IOPUANYHUX 0ci0 i3 3a3HaYE€HHAM CTPOKY Iii IIMX oOMeXeHb. 3aKOH IIPO BOEH-
HUI CTaH NETAIBHO BPETYJIHOBYE MOPSIOK BBEACHHS Ta CKACYBaHHS BOEHHOTO
CTaHy; HpaBOBi 3acalyl IisIGHOCTI OpPTaHiB Jep:KaBHOI BIAJH, BiiCEKOBOTO
KOMaH/lyBaHHS, BICBKOBMX aJMIiHICTpalili, OpraHiB MiCLIEBOIO CaMOBPSIY-
BaHHS, MiJNPHEMCTB, YCTaHOB Ta OpraHi3allii B yMOBaX BOEHHOTO CTaHY;
YHOPMOBY€E 3aXOIH IPABOBOTO PEXHUMY BOEHHOTO CTaHy; 3aKpIIUIIO€ TapaHTil
mpaB 1 cBOOOJ JIIOAMHK 1 TPOMAISHUHA Ta IpaB i 3aKOHHUX IHTEPECiB IOpHU-
JUYHUX 0ci0. AJjie 3BHUaiiHO, 0 MpUKMarouu 1iei 3aKoH, 3aKOHOIaBellb HE Mir
nepeadavyuTH Ta CHPOTHO3YyBaTH BCi HIOAHCH, SIKI MOXYTh BHUHHMKHYTH MpHU
MPAaKTUYHOMY HOro 3acrocyBaHHi. TOMy KOHKpeTHI OOCTaBMHH, BIiAMOBIIHI
noJii, okpeMi IporajauHu B 3aKOHOJABCTBI CIIOHYKAIOTh JEpXKaBy pearyBaTH i
IIBUJIKO BPETYJIbOBYBATH HEBUPIIIEH] TUTAHHS.

OTKe, MPaBOBHI PEKUM BOEHHOTO CTaHy € OCOOJIMBUM a/IMiHICTPaTHBHO-
IIPaBOBUM PEKHMOM. BU3HaUeHHS PeXHMY BOEHHOTO CTaHY, SIKE€ MIiCTHTBHCS B
3akoHi Ykpainu «IIpo 060poHy YKpaiHu» MOBMHHO OyTU HOBHICTIO iI€HTUY-
HUMH BHU3HAUEHHIO, SKUM OIllepye 3aKOH NPO BOEHHMH cTaH. 3aKOHOAABYOIO
BHM3HAYCHHS MOTPEOYy€ MOHATTS CTaHy BiMHH. 3aKOH MPO BOEHHHIA CTaH MOBUHEH
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MiCTHTH 200 BHUYEPIHHUI Mepertik [ii, AKi MmiAnaaarTh miJ 30poiHy arpecito
a0o BiANOBiAHY BincuIKy 10 3akoHy Ykpainu «IIpo o6opony Ykpaini». Takox
JOIIPHO 3aKPIMUTH 3aKOHOJABYO BEPXHIO MEKY CTPOKY, Ha SIKHHA BBOJHTHCS
PEKXUM BOEHHOTO CTaHY Ta KOHKPETH3yBAaTH MOPAIOK iHGOPMYyBaHHS, Mepea-
OaueHnit MiKHApOJHUM MAKTOM IPO TIPOMAISHCHKI Ta TOJITHYHI IIpaBa.
ChorosiHi OpraHd BJaJy MOBHHHI IIBHIKO Ta ONEPATUBHO BIOCKOHAIIOBATH
HOPMATHBHO-IIPABOBE PETYIIOBAHHS MPoOIeM, sIKi BUHUKAIOTh B YMOBaX BOEH-
HOTO CTaHy Ta IpaIfoBaTH HaJ NEPCHEKTUBHUM 3aKOHOJABCTBOM, 32 SIKUM
Hama KpaiHa Oyne BiOyZOBYBaTHCE IICIIS MIEPEMOTH 1 BHPILIyBaTUME Pa3oM 3
MDKHapOJAHUMH IHCTHUTYLISIMU ITUTAHHS MPUTATHEHHS JI0 BiIIIOBIIabHOCTI BCiX
BUHHHX Yy LiH BiiiHI.
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KO30JIMUC AHJIPII1 POMAHOBUY,

Jom. KaeApH yIpaBIiHHS MOBCSIKACHHOIO
JUSUTBHICTIO BIfCBK Ta TUIIOBOTO 3a0e3MeUeHHS
HauionaneHol akaziemii cyxonyTHuX Biiicbk imeHi 1. Caraiinaunoro

AOT'OBIP SIK HNIICTABA BAHMKHEHHA HUBJIBHUX BITHOCHUH
Y COEPI HAJAHHA PEABUIITAUHIMHUX ITOCJHYT
YYACHUKAM BOMOBHUX JIU B YKPAIHI

VkpaiHa € IpaBOBOIO JIEPKaBOI0, Ha TepPeHaX sIKoI MOBHHHI 3a0e3mneuy-
BaTUCS IIpaBa i CBOOOIM JIOJUHU Ta rpoMajsHUHA. JlyxKe BaKIUBY POJb Bifi-
rpalTh NpaBa JIOJAWHK Y cdepi OXOpPOHH 370pOB’S SIK OCHOBOIOJIOXHI, IO
CKJIaJIal0Th OCHOBY i iCHYBaHHS K 010COIIQIbHOT ICTOTH Ta CIIPUSIOTH MIiATPHU-
MAaHHIO BHCOKOTO PiBHS 30POB’s.
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Vuacts 3 2014 p. B AHTUTEpOpUCTUUHIN onepaii, 3 kBiTHA 2018 p. —
Onepauii O0’eHaHux cuil B YKpaiHi, a 3 motoro 2022 p. y4acTs y CTpUMYyBaHHI
noBHOMacIITaOHOi BilichkoBoi arpecii P® mpotu YkpaiHu cTanga cHpaBKHIM
BUTIIPOOYBAHHIM 34aTHOCT] HAIIOTO HACEIEHHS IPOTHCTOSTH arpecopy.

Crnennika y4acti B 00HOBUX JIisIX MOJATAE Y HEOOXITHOCTI BUKOHAHHS
3aBJ/laHb, SIKi YCKJIQJHEHI BILUTHBOM Pi3HOMAaHITHHUX ()aKTOpiB, IO MPU3BOAATH
JI0 TIOpYLIeHHS (i3U4HOT HIJTICHOCTI OpraHi3My, HEraTHBHUX €MOIIIHHO-0cO0uC-
TICHHX 3MiH, CIYTYIOTh Hajaji IPUYMHOI HETaTUBHOTO BIUIMBY HAa CTaH 37I0-
POB’si, Tpale3IaTHOCTi, KOHCTPYKTHBHI COIliajbHI BITHOCHHHU TOLIO. BigHOB-
JIEHHSI 37I0pOB’sl, ICHXOEMOLIIHHOI0 CTaHy Ipalle3aTHOCTI yJyacHUKIB 60H0BHX
Iiil 3MICHIOEThCS IIISIXOM TPOBEJCHHS KOMIUIEKCY peadiliTaliiHiuX 3aXO0[iB
MEIUYHOTO, TICUXOJIOTIYHOT0, COL[IAJIbHOTO, IIEIarOriYHOTO XapakTepy.

3a yMOB iCHyBaHHSI JTOCIIDKyBaHHUX MPABOBITHOCHH IMPOLIEC HAJAHHS
KOMIUIEKCY peaduliTaliiHiuX 3aXO/iB OINOCEPEAKOBYETHCS JIOTOBOPOM IIPO
HaJlaHHA pealiniTaniiiHux mociyr. 3rigHo nojaoxeHHs 4. 1 cr. 626 IuBinsHOrO
kozaekcy Ykpainu (mani — LIK Vkpainu) Z0roBopoM € JOMOBJICHICTh JBOX a00
Oiiblile CTOpiH, COPSMOBAHA HAa BCTAHOBJICHHS, 3MiHy a00 IPUIIUHEHHS LUB1JIb-
HUX mpaB Ta 000B’s3kiB [1]. JloroBip BiIpi3HSETHCS BiJ IHIIUX FOPHIAUHHX
(baxTiB TUM, 110 OE3MOCEPEAHBO PETYJIIIOE IOBEIIHKY CTOPiH, BU3HAUA€ IpaBa Ta
00OB’SI3KH YYaCHHUKIB IPaBOBIIHOCHH, SKi BIH IOPOIDKYE, a OTXKE, CIYyrye
CBOEPITHOIO TIPOTPAMOI0 JIiHd, sika KOOPAWHYE IisUTbHICTB CTOpiH [2, ¢. 158].

IIK Vkpainu He nependadae OKpeMOro peryiIiOBaHHS IPaBOBIIHOCHH
3 HaJaHHs peabuTiTallifHUX MOCIYT, TOMY JIO HbOTO OyJlie 3aCTOCOBYBATHCh
nojoxxeHHs riaasu 63 «IIpo nmocmyru». BpaxoByroun nmonoxxenHs cr. 901 LK
VYkpaiHu, ZOTOBip PO HAJAHHS peadimiTaliiHUX MOCTYT MOXKHA BU3HAYUTHU SK
JIOTOBIp, 32 SIKMM OJIHa CTOPOHA 3000B’SI3y€THCS Mepes JIPYTOi0 CTOPOHOIO Ha-
JaT peabiiTaliiiHy MoCyTy, sSKa CIIOKUBAETHCS Y MPOLECi BUNHEHHS TIEBHUX
niit abo 37iliCHEHHS MEBHOI AiSIBHOCTI, @ 3aMOBHMK Oepe 3000B’s3aHHS OIuIa-
TUTU BUKOHABIIEBI 3a3HAaUEHy MOCIIYTY, SIKIIO iHIIE HE BCTAHOBIEHO JOTOBOPOM.

3rigao a63. 19 4. 1 c1. 3 3akony Vkpainun «OCHOBU 3aKOHOIABCTBA
VYkpaiHu PO OXOPOHY 370pOB’sh» pealiniTaliifHOIO MOCIYTOl0 € HOCIyra, IO
HAIA€ThCS MAIIEHTY peabimiTaliifHuM 3aKiaoM, peabiliTalliifiHOK YCTaHOBOIO,
3aKJIaJOM OXOPOHM 3JI0pOB’S, COLIANBHOTO 3axHCTy abo IHIUM cy0’€KTOM
TOCIIOAPIOBAHHS, SIKI MAIOTh TIPABO HA/IaBATH peadlIiTAlliiiHy JOIOMOTY 3TiIHO
i3 3aKOHOABCTBOM, Ta OILIAYYEThCs 11 3aMOBHHKOM [3].

[IpoananizyBaBIIM BITUYM3HSHE 3aKOHOJABCTBO, 30KpemMa Hopmu LK
VYkpainu, 3akony Ykpainu «IIpo comiagbHui 1 MpaBOBUil 3aXKCT BiHCHKOBO-
ciryxO00BIiB Ta WieHiB ix cimeit» [4], 3akoHy Ykpainu «IIpo cratyc BerepaHiB
BiliHH, rapaHTii iX corianbHoro 3axucty» [5], [TocranoBu Kabinery MiHicTpiB
VYkpaiun «[Ipo 3arBepmxenHs [lopsiiky MpoOBEACHHS MCHUXOJIOTIYHOT peabii-
Tauii NoCTpaxJanuX ydacHUKiB Pepomtonii I'iTHOCTI, y4acHUKIB aHTUTEPOpPUC-
TUYHOI onepallii Ta oci0, sKi 3IHCHIOBAIN 3aXO0/H 13 320€3MEUCHHS HAI[IOHAJIBHOT
Oesnexu 1 000poHy, Bizciui i cTpuMyBaHHs 30poiiHoi arpecii Pociiicekoi denepanii
y Jlonenpkiii Ta JIyranchkiii 001acTsX, 4ieHiB iX ciMel Ta 4eHiB ciMeil 3aruo-
mux (MMOMEpPINX) Takux oci®» [6] ToIIo, JOXOAMMO BHUCHOBKY HpPO iCHYBaHHS
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JIBOX TPYH MPAaBOBHX BiJJHOCHH, a TAaKOX IBOX PIBHIB JOTOBIpPHOTO PEryiio-
BaHHS BIIHOCHH 3 Ha/IaHHs peadiliTaliiHIX MOCIYT Y4acHHUKaM OOHOBUX Jiif.

[epura rpyna npaBoBiIHOCHH, BUHUKAE MiX BiJINOBIJHUMHU OpraHaMH,
o 3abe3nedyoTh (GOpPMyBaHHS Ta peai3yloTh ACPIKaBHY MOJITHKY Yy cdepi
COLIIAJILHOTO 3aXWCTy BETEpaHiB BiHHU, 0Ci0, SKi MalTh OCOOJMBI 3aciIyrd
nepen barpkiBmmHOO, mocTpakaanux ydacHukiB Pesomronii I'izHocTi, 4iieHiB
ciMeli Takux 0ci0 Ta 4ieHiB ciMel 3aruoaux (IoMepiinX) BETepaHiB BiiHH, 4Jie-
HIB ciMeil 3arn6mux (moMepiux) 3aXUCHUKIB 1 3aXUCHUIL YKpaiHu, Ta cy0’€K-
TaMU HaJlaHHsA peaOuTiTallifHUX MOCIYr — IOPUAMYHUMH ocobamMu Ta (i3uy-
HUMH 0co0aMH — MIAMPUEMIISIMH, SKi BIAMOBIIAIOThH MepeadaueHUMH 3aKOHO-
JIABCTBOM BHMoOraM. Taki MpaBOBiTHOCHHH BPETYJIbOBYIOTHCS JOTOBOPOM PO
HaJaHHS peabuTiTalifHuX TOCHYT, SKUA 3a CBOEI0 MPABOBOIO MPUPOIOI0 €
TPHOXCTOPOHHIM JOTOBOPOM ab0 JOroBOPOM Ha KOPHCThb TpeTix ocib. Binrak
oTpuMyBaueM pealiniTaniiiHuX Hociayr € ocoba, sika 3BepHYyJacs 3a peadimirta-
LIHHOK JOTOMOTrOI0, 13 Yhcia oci0, sKiii yCTaHOBJIEHO, BIIMOBIAHO 10O CT. 6
CTaTyC yYyacHHKa OOMOBHUX JIil.

Jlpyra rpyna npaBoBiAHOCHH, BUHUKA€ HA MiJICTaBi yKJIaJeHOTO JOro-
BOpY IpO HaJaHHS peabiliTamiiHUX IOCIYT MiX peaduTiTamiiHuM 3aKiaioM,
peadiTiTaiiHOI0 YCTaHOBOIO, 3aKJIAJIOM OXOPOHH 370pOB’s 200 IHIINM Cy0’€K-
TOM TOCIIOJIApIOBaHHS, SIKi MAlOTh NMPaBO HaJaBaTH peabimiTaliiiHy JomoMory
3riIHO 13 3aKOHOJJABCTBOM, Ta Oe3MocepeHbo MalieHToM — (Pi3UYHOI0 0c00010,
sIKa 3BEpHYJIAcs 3a HaJaHHAM peadiiTaiiHol MoCIyTu.

JloroBip mpo HamaHHs peadiTITAifHUX MOCIYT 3a CBOEI MPABOBOIO
IIPUPOJIOI0 BBAXKAETHCS KOHCEHCYalIbHUM, JBOCTOPOHHIM, OIUIATHUM LIUBLIBHO-
IPaBOBUM JOTOBOPOM.

KoHceHcyanpHuit XapakTep OTOBOPY MOJISATae y TOMY, 110 BiH BBaXka-
THMETBCS YKIaJEHHM 3 MOMEHTY JOCSTHEHHS 3rOJH CTOPIiH IIO/I0 YCiX 1CTOTHHX
fioro ymoB. OruiaTHHI XapakTep JTOr0BOPY 3yMOBIIOETHCS IPOIIOBUM €KBiBaJICH-
TOM, IO MiAJISATae CIulaTi 3a HaJaHHS BiANOBiAHOI peabimiTaliifHOI MOCIYyrH.
ITpu npoMy omnaTa 3a HafaHi MOCIYTH 3 peadimiTamii B Mexax Mepioi rpynu
MPAaBOBIHOCHH 3IIHCHIOEThCS 32 PaxyHOK KOIITIB JlepKaBHOTO OROKETY
VkpaiHu 3 BpaxyBaHHSM OIO/XKETHOTO 3aKOHOJABCTBA, LI0 HE BIUIMBAE Ha
LUBLIBHO-TIPABOBY MPHUPOY 3000B’3aHb CTOPiH 32 JOrOBOPOM.

JIBOCTOpOHHIN XapakTep AOTOBOPY NpO HajaHHA peabimiTaliiiHux
MOCIYT 3YMOBIIIOE ICHYBaHHS Y KOKHOTO i3 YUYaCHUKIB 3a3HAYCHUX MTPABOBIIHO-
CHH KOMILIEKCY IIpaB Ta 000B’sI3KiB.

Cdepa HagaHHS [OOTOBIpHMX peaOUTiTAliiHUX MOCIYr ydYacHUKaM
OoiioBux aii B YkpaiHi € cnenugivHoro ta OGararorpanHorw. HemockoHanicTh
3aKOHOJIABCTBA Yy JOCIII/DKYBaHIl I[ApHHI, BIICYTHICTH CUCTEMHOCTI B TpaBO-
BOMY PEryJIIOBaHHI IUTaHb HAJAHHA peablIiTaliifHUX NOCIyT y4acHUKaM 60iio-
BUX Jif Ta MPOTHUpivus, AKi ICHYIOTh B NPAaKTUYHIM IUIOMMHI peamizamii Ha-
JAHHS [IUX TOCNIYT 1 CKJIAJal0Th CYKYIHICTh MPABOBUX KOJI3ii, BUMAraroTh CUC-
TEMHOTO KOMIUIEKCHOTO MiJXOIy JO BHBYEHHS MPOOIEMHUX ACTIEKTiB LUBLIIb-
HUX IPaBOBIJIHOCHH ILOJO HajJaHHs pealimiTaliifHuX mociayr 3 moTpeboro ix
HOAANBIIOr0 €()eKTUBHOIO IPABOBOr0 BAOCKOHAICHHS 1 PEryJIIOBaHHS.
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KOJIBIHA HATAJIIA TPUTOPIBHA,
acmipaHT KaeaApy aJMiHICTPaTUBHOTO, (hiHAHCOBOTO Ta iHOpMAaNiifHOro Mpasa
KuiBChKOTO TOProBeIbHO-eKOHOMIYHOTO YHIBEPCHUTETY

®OPMHU AIMIHICTPATUBHO-ITPABOBOI'O PET'YJIIOBAHHSI
BUPOBHUIITBA TA OBIT'Y JUTAYOI'O XAPUYYBAHHS

JlocnimKyoun MOHATTS Ta 3MicT (OpM aJMiHICTPAaTHBHO-IPABOBOTO
PEryJIIOBaHHs, MOKHA 3a3HAYMTH, 1[0 HAYKOBIi-aJMIHICTPATUBICTH HEOHO-
3HAYHO TPAKTYIOTh JaHE TOHSTTSA, a HKOJIHM B3araji 3MicT HOHATTS «hopm
aaMIHICTPATHBHO-IIPABOBOI0 PETYIIOBAHHS» HA3WBAIOTh PIi3HUMHU IOHATTAMHU
HaANpUKIaa, «hOopMH aJMIHICTPATUBHO-TIPABOBOIO PETYIIIOBAHHS», «hOpMH
myOIiYHOTrO aJMIiHICTPYBaHHY, «(HOPMH JICPKABHOTO YIPABIIHHI», «(POPMHU
a/IMIHICTPATUBHO-NIPABOBOT'O YIIPABIIHHS.

Tak, B. b. ABep’ssTHOB BBa)kaB, 10 TOBOPHUTH MPO (GOPMHU YIPABITiHHS
JOLIIBHO JIMIIIE MO0 TAaKOi TiSUTBHOCTI, sIKa Ma€ BIIaJHO-OPraHi3yl0uy CIIPsSMO-
BaHICTB 1 BiIOOpakae 3MIiCT OCHOBHHX, IPOPLIBHUX (YHKI[IH OpraHiB BUKOHAB-
yoi Baaau. [1{oao uux GpopMm BHUpIIAILHUM € MO i[]X Ha BUOU 3aJIEXKHO Bif
HACTaHHS THX YM IHIIMX HPABOBHUX HACITIJKIB. 3a MM KPUTEPIEM BHIUIAIOTH:
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a) mpaBoBi Ta 0) HenpaBoBi (hopmu. J[o MpaBOBUX HaekKaTh (POPMH, BUKOPHC-
TaHHS SIKMX CIPUYUHSIE BUHUKHEHHS KOHKPETHOTO FOPUAWYHOTO PE3yJIbTaTy.
3okpema, Taki Aiil | sk: 1) BUJaHHS IPaBOBUX aKTiB YIPaBIiHHS (HOPMATUBHOTO
nl] iHAMBIAyalbHOrO XapakTepy); 2) yKIaJaHHS agMiHICTpaTHBHUX IOTOBOpIB
(yron); 3) BuMHeHHs (311K CHEHHS) IHIIUX IOPUAUYHO 3HAYYIUX Jinl | (3miiic-
HEHHS JIO3BUIbHO-PEECTPALIIHOT MisTIBHOCTI, aKTH KOHTPOJBHO-HATIIAA0BOL
JISIBHOCTI, CKIAJaHHS IPOTOKOIY PO aiMiHICTpaTMBHE ITPABOIOPYILIEHHS).
Jlo HenpaBoBUX HalexaTb GOpMH, 1O Oe3rnocepeHbO PUINYHOTO 3HAUSHHS
HE MarTh, TOOTO HE CHPUYMHSIOTH BUHUKHEHHS KOHKPETHOTO HOPHINYHOTO
pesynbrary. Hau!lyacriie HenpaBoBuMH (hopMaMy BU3HAKOTbCA PI3HOMaHITHI
opranizaiiv/ JHi Jii[ | cayxOOBIIiB OpraHiB BHKOHABYOil | BIagd Ha PI3HHX
eTamnax MiJArOTOBKH i BUKOHAHHS YIPaBIiHCHKUX pitessb [ 1, ¢. 276-277].

10. I1. Butsak moxiiste GopMu Aep>KaBHOIO YIIPABIIHHS HA Taki BUIM:
BHAHHS HOPMATHBHO-NIPABOBHX aKTIB YNPaBIIHHS, BUIAHHS 1HIUABIAYaaIbHHX
aKTiB (HEHOPMATUBHHX, aJMiHICTPATHBHUX) aKTiB YIIPaBIIiHHI; MPOBEICHHS Opra-
HI3aIIMHKUX 3aXO0/iB; 3AIMCHEHHS MaTeplalbHO-TEXHIYHMX oreparii [2, ¢. 135].

Ha nymxy O. M. banaypku nix ¢popmMoro agmiHicTpaTHBHO-IIPABOBOTO
pEryIIOBaHHs HEOOXIOHO PO3YMITH 30BHIIIHIN IIPOSB YIPABIIHCHKOI [IisiIb-
HOCTI, croci0 BUpakeHHA ii 3MiCTYy B KOHKPETHHX YMOBAax, TOOTO Ty YM iHIIY
VIPaBJIIHCBKY /IO, KA Ma€ 30BHIIIHIN BHsB [3, . 185].

T. O. Konomoers 3a3Havae, 1mo ¢Gpopma aaMiHICTpaTHBHO-IIPABOBOIO
pEryJItoBaHHs — L€ BOJICBHSBICHHS BHKOHABUO-PO3MOPSIAYOrO OpraHy, Imoca-
JIOBOi 0cOOH, 3IiHiCHEHE B paMKax PEXHUMY 3aKOHHOCTI Ta KOMIICTCHINI s
JOCSITHEHHSI aJIMiHICTPATHBHO-TTPABOBOI METH — BUPAXKEHHS B 30BHIIIHBOMY
BUIJISAI KOHKPETHHX /il Cy0’ €KTIB MyOIiuHOrO aJMiHICTPYBaHHSI, SKi 3 CHIO-
I0ThCSI y Tpolieci TXHBOT TisSUIBHOCTI Ta CIIPSIMOBAHI Ha peaizalilo aaMmiHicTpa-
TUBHUX QYHKIi# [4, . 54].

B. K. KonnakoB mig ¢popMo0 aJMiHICTPaTHBHO-IIPABOBOTO PEryJIro-
BaHHS MPOTIOHYE PO3YMITH 30BHIIITHBO BHPaKEHY JIit0, BOJICBUSBIICHHS CY0’€KTa
YOpaBIIiHHS, 3IHCHEHE B paMKaX 3aKOHHOCTI Ta HOro KOMIIETEHIIT It JOCHT-
HEHHs yNpaBJiHCbKOI MeTH [5, c. 199].

ABTOpH TiJPYYHHKA «AJIMIHICTpAaTHBHE MMpaBo Ykpainu. [ToBHHI Kype»
(GhopMy anMiHICTPaTUBHO-TIPABOBOTO PETYJIFOBaHHS BU3HAUYaIOTh abo SIK BOJe-
BUSIBJICHHS Cy0’€KTiB MyOJiuHOl aamiHicTpallii, a00 K 30BHINIHBO BUPAKEHOIO
niero. [IpuOIYHUKKM BYEHHS MPO IHCTPYMEHTH isUIBHOCTI MyOJiuyHOI aaMiHi-
cTpauii mia BKazaHMM TEPMIHOM PO3YMIIOTh 30BHILIHIM BUpa3 OJHOPIAHUX 3a
CBOIM XapakTepoM 1 MpPaBOBOI MPHPOJOI0 TPy aJAMIHICTPATUBHUX il
cy0’exTiB my0OmiuHOi aaMiHicTpauii [6, c. 144].

A. 1. TIpucsokHIOK i GOPMOKO afMiHICTPAaTHBHO-IIPABOBOTO YIIPaB-
JIIHHS [IPOIIOHYE PO3YMITH 30BHIIIHI, MOCTIMHI 1 THITI30BaHi (piKCOBaHI BUpa3u
(IposiBM) MPaKTUYHOI aKTUBHOCTI JACpPKABHUX OPraHiB Mmoo (GopMyBaHHS Ta
peaiizamii ynpaBIiHChKUX Hied 1 QyHKIiH Ta 3a0e3MeUeHHs X KUTTEISIIb-
HOCTi. AOO X SIK 30BHILIHBO BUPAKEHY JIil0 — BOJICBUSIBIICHHS 110CAJI0BOT 0CO0H,
3MIIACHEHE y MEKaX PEKUMY 3aKOHHOCTI Ta HOro KOMIIETEHIIIT sl JOCSTHeHHS
ynpasiincskoi Metu [7, c. 20].

109



Ha nanry gymKy, JOIUIBHHAM € BHOKPEMIICHHS T4 PO3MEXYBAHHS TaKHAX
MOHATh SIK «GhOPMH aJMIHICTPATUBHO-IIPABOBOI0 PETYJIIOBAHHS» (CHHOHIM
HNOHATTA «(GOPMH IyOJIIYHOrO aiMiHICTpyBaHHS») Ta «GhOPMHU IEPKABHOIO
VIIPaBIIHHA», IPU YOMY, TIEPIIE 1 APYre MOHATTS CIIBBIIHOCATHECA MK COOOI0
SIK I[JI€ Ta YHCTHHA. AJDKE 3MICTOM IIEPIIOI KaTEropil € 30BHILIHE BHPAXKEHHS
BJIAJHOL JISTIBHOCTI SIK IEP’KaBHMX OpraHiB, TaK 1 OpraHiB MICIIEBOIO CAMOBPSIIY-
BaHHSI B YaCTHHI BHKOHAHHS [EJICTOBAHMX ITOBHOBa)KEHb. TOAI K 3MICTOM
JPYTOTO — € JIUIIIE 30BHIIIHE BUPAKCHHS AiSTIBHOCTI OPTaHiB IepyKaBHOT BIIA/IN.

V3araapHIOI0YM BUILIEHABEAEH] HAYKOBI ITOIJISIIA HAYKOBIIIB, BBAKAEMO,
o (opma aaMiHICTPaTHBHO-TIPABOBOIO PETYIIIOBAHHS — II€ FOPUAMYHUI 1HCTPY-
MEHT JisSJIbHOCTI Cy0’€KTIB MyOJIiYHOI aaMiHiCcTpamii B MeXaxX aaMiHICTpaTHUB-
HHMX TIPABOBIJHOCHH, SKi 3MiMCHIOIOTH VIIPABIIHCHLKY Ta IyOIIYHO-CEPBICHY
MISTTBHICTE B IyOJiuHOMY amMmiHicTpyBanHi. Toxai Sk dopma agMiHiCTpaTHBHO-
TIPABOBOTO PETYJIIOBAHHS B chepi BUPOOHUIITBA Ta 00Iry TUTSYOTO XapuyBaHHS —
1€ IOPUAMYHI IHCTPYMEHTH, SKi BHKOPHCTOBYIOTH VIIOBHOBaXKEHI Cy0’ €KTH
nyOaiuHO1 agMiHicTpaiii y chepi 3ade3neueHHs IiTeH I'PyIHOTO Ta PAHHBOTO
BiKYy JIOCTaTHIM, BUCOKOSIKICHUM Ta O€3MEYHUM AUTSYUM XapuyBaHHIM 3 METOIO
peaitizanii KOHCTUTYLIHHOTO MpaBa AUTHHH Ha XKHUTTS 1 OXOPOHY 3/I0POB’SI.

A. I1. Kopenes kiacudikye mpaBoBi (opMHU Ha BUIHU 3a TAKUMH KPUTE-
pisiMH: 3a 3MICTOM — Ha IIPaBOTBOPUYI (IIPABOYCTAHOBYI) Ta IIPABO3aCTOCOBHI; 3a
IIJIECTIPIMOBAHICTIO (3a IIUISIMM BUKOPHCTAHHS) — Ha BHYTPIIIHI Ta 30BHIIIHI; 3a
CIT0COOOM BHpPa)KEHHS — Ha CJIOBECHI (ITMCHMOBI Ta YCHI) 1 KOHKJIFOAEHTHI [8, ¢. 156].

Bitumsasaamii yuenwnii 1O. I1. Butsak oOGrpyHTOBYE, 1110 KOHKPETHI (GopMu
JIEP’KaBHOTO YIIPABIiHHS OPraHiyHO IMOB’sA3aHi 3 MPaBOBUMH (OPMaMH JisiIb-
HOCTI B3araji: IpaBOBCTaHOBIIIOBAILHOIO, IIPABOBUKOHABYOIO Ta IIPABOOXOPOH-
Horo. Ha TeopetnunoMy piBHi muTanHs 1po (GOPMH YIIPaBIiHCEKOI TisUIBHOCTI B
OCHOBHOMY BHPIIICHO, SKIIO HE 3Ba)KATH HA JESIKi PO30IKHOCTI B MOMIAAaX Ha
npobaeMaTuky. BiH po3pisHsae 4oTHpH (HOPMHU yIPaBIiHCHKOT TisUTEHOCTI:

1) BUgaHHS HOPMATUBHUX AKTIB yIIPABIIHHS,

2) BUAaHHS 1HAUBITyaIbHUX (aIMIHICTPaTUBHMX) aKTIB YIPABIiHHS;

3) BKHTTS OpPraHi3alliifHuX 3aX0/iB;

4) 3xilicHeHHs MaTepialbHO-TEXHIYHUX onepauii [9, ¢. 59].

B. K. KonmakoB Buminse Taki (HoOpMH: BCTaHOBIICHHS (HOpM IIpaBa
(BUIaHHA HOPMATMBHUX aKTIiB YIPAaBIIiHHS, aJIMiHICTpaTHBHA IIPABOTBOPUICTE);
3aCTOCYBaHHS HOPM IpaBa (BHJIAHHS HECHOPMATUBHUX aKTiB yIPaBIIHHSI, 1HIH-
BillyalIbHUX aKTiB YIpPaBIiHHS, aKTiB 3aCTOCYBaHHs HOPM IIpaBa, aJMiHiCTpa-
THBHE PO3MOPSIHUIITEO); YKJIaJaHHs aIMiHICTPATUBHHUX JOTOBOPIB, 31HCHEHHS
peeCTpaIiiHiuX Ta IHIIUMX IOPUIMYHO 3HAYYIIMX Jil; MPOBA/PKEHHS OpraHiza-
LIMHUX [if; BAKOHAHHS MaTepiajJbHO-TeXHIYHUX onepaiii [10, c. 212-213].

Ha gymky P. C. MenbHuKa, SIKHI € TIPEACTaBHUKOM HOBOIT IITKOJIH aIMiHi-
CTPATUBHOTO TpaBa, 10 (HOpM MPOsIBY MyONIYHOTO aAMIHICTPYBAHHS CIiJ Bij-
HECTH: 3aCTOCYBaHHS HOPM aIMIiHICTpPaTHBHOIO IIpaBa; TisIBHICTE Cy0O’ €KTiB
nyOiYHOT aaMiHiCcTpallii, HaJaHHS TOCIYT; BCTAHOBJCHHS OOMEXEHb i 3a00-
POH; 3a0e3eyeHHst HOPMAIIBHOTO iICHYBaHHS npuBaTHUX ocib [11, c. 43-44].

0. M. CrapuiioB Bupi3Hsi€ Taki nmpaBoBi GOpMH HisIIBHOCTI OpraHiB
BUKOHABYOI BJIaJU: NPUHHATTA HOPMAaTUBHMX IIPABOBUX AaKTiB; HMPUHHATTS
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HEHOPMATUBHUX (IHOUBIIyalbHHX) aKTIB; YKIAJaHHS JOTOBOpPIB (aaMiHiCTpa-
THBHHUX, PO CIIBPOOITHUIITBO TOIIO); 3AIMCHEHHS IOPUANYHNAX Iili Ha OCHOBI
3aKOHy a00 IHIIOrO MPaBOBOrO aKTa (3IIMCHEHHS NepXKaBHOI peecTpailii, BH-
nada odimiiHUX JOKYMEHTIB, 3[MiHCHEHHS BJIAJIHUAX PO3MOPSIIYUX 1 KOHTPOJIb-
HUX QyHKIi#i Tommo) [12, c. 446].

Mu npuTpUMYyEMOCS IMAPOKOI KOHIEMIii po3yMiHHS (GopM ajaMiHi-
CTPATHBHO-TIPABOBOTO PETYJIIOBAHHS Ta BIMHOCHMO JIO0 iX BHIIB. BHIaHHS
HOPMATUBHO-TIPABOBUX aKTIB B cepl AUTAIOro XapuyBaHHS; YKIaJaHHS aMiHi-
CTPATUBHHUX JOTOBOPIB IIOJO0 JUTSYOr0 XapuyBaHHSI, HAIaHHS aJMiHICTPATHB-
HUX TOCIYT; IOpuandHe 0QOPMIICHHS Jii, [0 TATHYTh HACTAHHS NEBHUX HOPH-
JUYHUX HACHJIKIB 1 MarTh HOPUAWYHY CIPSIMOBaHICTh (peecTpaliiiii, 103-
BUIbHI, KOHTPOJIbHI, HATJISIOBI, JIILIEH31iHI TOIIO).
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KOJIOASXKHUN MAKCUM 'EHHAIIMOBUY,

3aB. BiJUIIy KPUMIHOJOTIYHUX JIOCII/KEHb

HaykoBo-10CiiTHOT0 iIHCTUTYTY BUBYEHHS IPOOJIEM 3II0YHHHOCTI
imeni akagemika B. B. Cramca HATIpH Yxpainu,

KaH[I. OPU/. HAayK, CT. HAYK. CIIBPOOITHUK

TAPMOHI3AIISA 3BAKOHOJABCTBA YKPATHM I €C
Y COEPI BE3IIEKH JOPOKHBOI'O PYXY?

Ha Tenepimniii yac B YKpaiHi € YUMajo BUKIHMKIB 1 pU3UKIB, SIKi Hera-
THUBHO BIUIMBAIOTH HA CTaH 11 HAIlIOHAJIBHOT OE3MEKU Ta €BpPOINEHChKe MaiOyTHE
Hamtoi nepkaBu. ['0J0BHUM 13 HUX — BilkpuTa 30poiiHa arpecis 3 60Ky pd, crps-
MOBaHa Ha IOBaJCHHS KOHCTUTYIiHOrO nagy YKpaiHu, BTpaTy HEIO CyBepeHi-
TETy 1 TepUTOpIANBHOI HiNTICHOCTI. Pa3oM i3 THM Mae Miclie CyKyNHICTh IHIIHMX
3arpo3, SKi raJbMyI0Th EKOHOMIUHHM, (piHAHCOBUMA, TeXHIUHUHN, IHPOpMALITHUI,
KyJIbTYpHUI pO3BUTOK Haloi kpaiHu. He € BUKIIIOUCHHSAM HETaTUBHE COLliaJIbHE
SBUILC Y BUJI 37I0YUHHOCTI B YCiX ¢opmax ii mposBy. OaHuM i3 i pi3HOBUIIB €
3JI0YMHHICTD Y cepi JOPOKHBOIO PYXY Ta eKCIUTyaTalil TpaHcnopTy (Y MIHpo-
Kilf KpuMiHONOTiUHil iHTepmperanii). Ii yTBOPIOIOTH KpHUMiHATBHI TIPaBOIIOPY-
mieHHs, nepeabadeni crartamu 280, 286, 286-1, 287, 288, 291 KK Vkpainu.
Ileit BUA 3M0YMHHOCTI BiXTBOPIOETHCS Ta MOIIUPIOETHCS Ta TIIi CXOXKHUX 32 Xapak-
TEpOM, OJIHAK BiIIMIHHHMX 3a CTYIICHEM CYCHIJIBLHOI HeOe3MeuyHoCTI ajMiHicTpa-
THUBHUX TIPaBONOPYIIEHb Y cepi TOpoKHBOro pyxy. BoHu € doHOBHME ais
i€l 37TOYMHHOCTI SBUIAMY, 1110 3yMOBIIOIOTH 1 BCEOIUHO CIPUSIOTH Nepelive-
HUM KpUMiHAJIBHUM NpaBonopyiieHHsaM. [IpeacTaBneHuii BU 3MI0YMHHOCTI Ma€e
LIOPiYHI KOJIOCAJIbHI BTPATH, 110 MalTh (isuyHe (cMepTh MOHAJ 3,5 THC. 0cib
i TpaBMyBanHs moHan 30 Tuc. ocib), ekoHoMIuHe (BTpaTa 1o 3 % BBII), mare-
pianbHe (COTHI MiNbHOHIB I'PH Ha JiKyBaHHS nocTpaxjaanux y JATII ta peMoHT
HOIIKO/DKEHUX TPAHCIIOPTHUX 3aC001B), IICUXOJIOTiYHE (MOPAIbHI CTPAKIAAHHS,
nernpecii yepe3 BTpaTy OJM3BKHUX, PO3BUTOK CYIIMAATBHUX CXHIBHOCTEH, CTpax
KOPHUCTYBaTHCh TPAHCIIOPTOM, MOsIBA CyMDKHUX (DoOiif) Ta iHIIe BUpaXKESHHS.

He3BopoTHICTH €BpONENHCHKOro Kypcy YKpaiHu, BiflIOBiJHI 000B’SI3KH
i moBHOBakeHHs1 BepxoBHoi Panu, IIpesunenta it Kabinety MiHicTpis, 1m0 BH-
IUTMBAIOTH 13 IBOTO Kypcy 1 3akpimieHi y KoHcruryiii Ykpainu, a TakoK KOM-
IUIEKC 1HIMX 3000B’sI3aHb, B3ITUX HA cede YKpaiHOIO BIAMOBITHO 10 YTOIH TIPO
acownianito 3 €C, BUMararoTh peaizauii HU3KM HaIpsAMiB i 3aX0AiB, CIPsAMOBa-
HUX Ha [IPUBEICHHS BHYTPIIIHBOI 1 30BHIIIHBOT MOJITUKY YKpPATHU 10 CYy4aCHUX
€BPOIEHCHKUX CTAHAAPTIB. Y 1IbOMY 3B’SI3KYy HE € BUKIIOUCHHSM i cepa 6e3-
MK TOPOKHBOTO PyXy. BoHa 3a CBO€IO aKTyaJbHICTIO SIK VISl €BPOIIEHCHKOTO,
TakK 1 CBITOBOT'O CIIiIBTOBAPHUCTBA, Ma€ (hyHIaMEHTAJIbHE 3HAYCHHSI.

Ton 3agmauero 1 HagMeToro kpain €C e 3meHmenHs Ha 50 % cMmepT-
HOCTI # TshKkuX TpaBmyBanb mia yac JJTTI mo 2030 poky i 3BeieHHS TAKKX Ha-

*Ipumimka. Te3n HAYKOBOTO TOBIZOMIEHHS MiATOTOBNEH] ¥ MekKaX po3poGKH (yH-
JaMEHTAJIBHOT TeMH JociimkeHHs: « CTpaTeris 3amobiranHs NpaBoNOPYIIEHHIM y chepi JopoxK-
HBOTO PYXY Ta eKCIUIyaTalil TpaHCIOPTy B YKpaiHi» BiAIiTy KPHMIHONOTIYHUX JOCIIKEHb
HJI BII3 im. akazn. B. B. Craumca HAIIpH Ykpainu (Homep aepix. peectp. 0120U10561).
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ciiakiB o Hyns — 10 2050 p. [1]. B Ykpaini Ha Tenepininiii gac 3rigHo 3i Ctpa-
TETi€l0 MiJBHIIEHHS PiBHA Oe3meKH JOPOXXHBOro pyxy Ha mepion no 2024 p.
3aIUIAHOBAHO 3a BHM3HAUCHUH IEPiof CKOPOTHTH YHUCENBHICTh CMEPTENIbHHX
BUNAJKIB 1 TSHKKOTO TPAaBMYBaHHS YYAaCHHUKIB JOPOXKHBOTO pyxy Ha 30 % [2].
JocsrHeHHsT i€l METH HE YSABISAETHCS MOXIIMBUM Oe3 rapMOHi3alil 3aKOHO-
JIaBCTBA, NIPaBUJI 1 BUMOT TPAHCIOPTHOI Oe3neku Ykpainu i3 Takumu y €C.

IIpuBeneHHs crany Oe3leKH JOPOKHBOTO pyxy B YKpaiHi xoua O 10
CEepEAHBOEBPOIICHCHKOTO PIBHS IUIIXOM 3MEHIIEHHS CMEPTHOCTI BiJl JOPOXKHBO-
TPaHCIOPTHOTO TpaBMaTu3My 3 85 110 42 BIANOBITHO y po3paxyHKy Ha 1 MJIH Ha-
cenerHa (2020 p.) MOXIMBO, SIK MIHIMYM, 3IIHCHEHHSM [BOX LEHTPAJIbHUX
BEKTOPIB JisUIBHOCTI:

1) mocTymoBe yIpOBa/PKEHHS CTaHAAPTIB OE3MEKH, SKi CTOCYIOTHCS
Jopir, iHQPaCTPyKTYpH, TPAHCIIOPTHUX 3aCO0IB, HATAHHSI €KCTPEHOI JOMEInY-
HOi JIOIOMOT'U NMOCTPa)KAaJIUM Y4YacHMKaM JOPOXKHBOIO PyXy Ta iH. 3rilHO 3i
HIBEJCHKOIO cTparterieto Vision Zero. BoHa Hapasi mokiaJieHa B OCHOBY €BpO-
NeichKOT Ta MDDKHAPOIAHOT MoJieNi yOe3neueHHs JOpOKHBOro pyxy. s mporo
HEOOXIHO: BUAUTUTA COTHI MIJIbSIPAIB TPH Ha OyMiBHUIITBO AOPIr 32 HOBHUMH
TEXHOJIOTISIMH;, SIKICHO YJOCKOHAJIUTH JIOPOXKHIO 1HQPACTPYKTypy; 3MiHHUTH
LEHTpali30BaHUN MiaXin y Lif HapuHi ¥ po3IIMPUTH MiXraly3eBe CIiBpoO-
OITHMLITBO; HAJAarOAWTH NMAPTHEPCHKI BITHOCHHU 3 TPOMAASHCHKUM CYCIHiJb-
CTBOM 3 THM, 100 ifess 6E3MEeYHOro 1 BIAMOBIAATBHOTO YIPABIIHHS TPAHCIIOP-
TOM IePETBOPHIIACh Ha HAI[IOHAJBHY 1/I€10 TOWIO;

2) MOCWJICHHS NIPAaBOCBiZOMOCTI Ta MPaBOBOI KYJBTYPH YKpPaiHCHKHX
BOJIIB, Yy TOMYy YUCIi HIISIXOM HayKOBO OOIPYHTOBAHOIO HMOCHJIEHHS CAHKIIiH
HOPM aJIMIHICTPATUBHOTO 3aKOHOJABCTBA. [Ipu 11boMy po3mip mrpadis mae, 3a
MOXIJIMBOCTI, KOPEJIIOBATH i3 TEeMIaMH €KOHOMIYHOro 3pocTaHHs Ykpainu. B
IHIIOMY BHUINAJKy «IPaKOHIBCbKa» IIONITHKA AEp)KaBW, CIPSIMOBaHa Ha BU-
pillIeHHs MUTaHb OE3MeKH JOPOKHBOTO PYXY Y KapalbHUM CMOCi0, YCUIIKO HE
CIpUHMATUMEThCS CYCHIILCTBOM. SICKpaBUM HPUKJIAZOM € TakK 3BaHUN 3aKOH
Ne 2695, sixuit HaOyB ynHHOCTI y ;moToMy 2021 p. i 3Ha4YHO 30UTBIIMB WTpahH
3a JIesiki IpaBONOpPYLIEHHS Yy cdepi AOPOKHBOIO PyXy, a TAKOXK DPO3LIMPHB
nepenik 00OB’SI3KIB Pi3HUX YYaCHHUKIB JOPOXKHBOro pyxy. Iloku mo 3apaHo
BECTH MOBY IIOJO €(EeKTHBHOCTI IHOTO 3aKOHY, OJHAK MOYKHA TOYHO KOHCTa-
TYBaTH, IO Micis Horo mpuiHATTA po3Mip mrpadiB B YKpaiHi 3a ynpaBIiHHSL
TPaHCIIOPTHUM 3aCO00M Y CTaHi CIT'SIHIHHS € OIHHM i3 HafOUTbIINX cepen ycixX
€BpOMEHCHKUX KpaiH (Bix 559 mo 1677 eBpo 3a odiuiiinum kypcom HBY).

VY Bumajky TeOpeTHYHOi 3MIiHM IpPIOPUTETIB JAEPKAaBHOI IMOIITUKH
VYkpainu y Bkazaniil cdepi, irHopyBaHHsS HEOOXIJHOCTI 3aCTOCYBaHHS KOMILICKC-
HOTO MIiJXOIy /0 BUPILICHHS MUTaHHs BHcokoi cmeptHocti Bix JTII it 3ocepe-
JDKEHOCT] BUKJIIOYHO Ha PEIPECUBHOMY MiAXO/Ii, TO LI HEe IPUHEce CTa0lIbHOTO
MIO3UTHBHOTO JOBrOCTPOKOBOTO COILIANBEHOTO pe3yibrary. Sk mokasye 3a-
pyOikHa mpakTHka, epexT Oyne, OIHAK KOPOTKOCTPOKOBHH. Y TakHii cmociod
CTpATErivuHoO 10 NpobIeMy He BUPIIIUTY.

J1Js CTBOpEHHSI CIIPUSATIMBOTO MPAaBOBOTO 0a3uCy y BKa3aHii apuHi B
VYkpaiHi He0OXiHO 3BEPHYTH yBary Ha JesKi CKJIaJOBi €BPONEHCHKOTO 3aKOHO-
JIaBCTBA Ta OCOOJIMBOCTI HOTO pO3pOOKH, a came:
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a) NpUPHATTA JEep’KaBHUX CTpaTeriéi, mporpam i IUIaHIB LIOAO Mif-
BHUILEHHS OE3MEKH AOPOKHBOTO PyXy B YKpaiHi Mae CIIMPAaTUCh HA PE3yJIbTaTH
I'PYHTOBHHX NIPAaBOBUX, KPUMIHOJOTIYHUX, COLIOJIOTIYHUX Ta IHIIMX HAYKOBHX
nociipkenb. Le HeoOXiTHO 11 BpaXyBaHHS KOMIUIEKCY Pi3HUX 32 XapaKTepoM
HEJIOJIIKIB TPAHCHOPTHOI Traiy3i, MpoOiJliB YMHHOTO 3aKOHOAABCTBA, NETEPMi-
HAaHTIB, SIKi 3yMOBJIIOIOTb KPUMiHANIbHI i aJMiHICTpaTUBHI IPaBONOPYILECHHS;

0) 3ampoBa/KCHHs cCHUCcTeMH wmTpadHux OaniB. BoHa Mae wmicue, 3a
OKPEMHUMH BHKIIOUECHHSIMH, y 0araTbox €BpOIEHCHKHX IepiKaBax i CHpsMO-
BY€TbCS Ha NMPOQILIAKTUKY MOPYIIEHb MIPaBUII AOPOXKHBOIO PyXy 3 OOKy ocil,
SIKI 1X JIOMYCKAarOTh HA CUCTeMaTH4HIH OCHOBI. OKpiM BHJIy4eHHS BOAIHCHKOTO
HOCBiYeHHs Ta/abo 3a00pOHM Ha YNpaBIiHHSA TPAHCIOPTHUM 3acO00M MicCIis
CIHMCaHHs/HapaxyBaHHs BiAMOBIIHOI KiIbKOCTI mTpaduux O6amiB (y OiIbIIOCTI
€BPONEHCHKUX KpaiH 12) ympomoBxk 1—3 pokiB, ciri 3000B’S13aTH TAKOTO «BOJIis-
peunanBiCTay TPOWUTH JONATKOBHH TEOPETUUHHH KypC 3 BHUBYCHHS MPABIII
JIOPOXKHBOTO PYXy N MpakTHYHI 3aHATTS 3 0E3MeYHOr0 KepyBaHHsS TPAHCIIOP-
oM. II{o/10 Tak 3BaHOTO «TECTy Ha 1IIOTU3MY, IKUH NepeadaueHuid Ui BOAIiB-
nopymHukis y ®PH, To meil mocBin He migXoAuTh Hamliii KpaiHi depe3 iforo
BITHOCHY CKJIaJHICTh, BUCOKY BapTiCTh, crelu(iKy HAI[lOHAJILHOTO MEHTaJi-
TETy #, BIANOBIIHO, TOTCHIIIHY MOSBY AOAATKOBUX KOPYIIIHHUX PU3HKIB;

B) BUKOHaHHS YKpaiHOW 3000B’s13aHb BIAMOBIIHO 10 YTOIH PO aco-
niariro 3 €C moa0 moBepHEHHs ckacoBaHoi 1me y 2011 p. HopMH PO TeXHIY-
HUH oI TpaHCHOPTHUX 3aco0iB ¢izuunux oci6. T'onoBHe, mo0 yka3aHa
mpoueaypa He Oyia Takolo K KOPYILIOTeHHOIO, K paHime. s poro BapTo
HOPMATHBHO BpaxyBaTH JIBi TOJIOBHI BUMOTH: TIEpIlla CTOCYETHCS 000B’A3KOBOT
Bifeodikcanii nporecy nepeBipky TEXHIYHOI CIPABHOCTI TPAHCIOPTY, APYyra —
nepenadi JaHUX MPO Pe3yNbTaTH HOTO IiarHOCTYBaHHS OHJIAMH B aBTOMaTH4-
HOMY PEKUMI Ha CcepBep yIOBHOBakeHOTo opraHy. Lli BuMoru Bkpaii HeoOXiHi
IUTSL MiHIMi3aii KOPYILIIHHAX PU3UKIB Y HisITBHOCTI aBTOCEpBiciB. Takoxk peko-
MEHJIYETBHCS TaKy HPOLEeNypy MAaKCHMAIBHO JeNEeHTPaTi3yBaTH, 00 TPaHCIIOPT
HepEBIPsUTH HE MiKOHTPOJbHI cepBicHUM LeHTpaM MBC ninposzinu, a BUCOKO-
npodeciiini cepTrdikoBaHi CTaHIlli TEXHIYHOTO 00CIYrOByBaHHS aBTOMOOIIB,

I') Ha 3aKOHOAABYOMY DiBHI mepemdayuTH 301MbIICHHS BapTOCTi HO-
CITyT CTPaxOBUX KOMIIaHiil Il THX aBTOBJACHUKIB, SIKi 32 MONEPEIHIN Tepion
JOIYCTHJIM TOPYIIEHHS MPABHI JOPOXKHBOTO PYXY 1 MPHUTATAINCEH 10 IOPHINY-
Hoi BimmoBimanmpHOCTI 3a 1ie. [ToniOHWiI mMarepianbHUIl CTUMYJ MapajenbHO
i3 BITHOCHO CYBOPHMH CTSTHEHHSIMH 33 NOPYIICHHS BUMOT TPAHCIOPTHOI Oe3-
MIEKU JIOBIB CBOKO €()EKTUBHICTh y 0araThbox 3aximHUX KpaiHax. Hanpuknan, y
CIIA cepenHiii mopi4YHUN PO3MIp CTPAXOBKH aBTOMOOLIS JOPIBHIOE OJIM3BKO
1,8 tuc. mon. CIIIA. Ha po3paxyHoOK #oro BapToCTi BILTUBAE 0 12 pi3HHUX MOKa3-
HUKIB, BKJIFOUAIOYM JOMYIICHHS BOJIEM TPAHCIIOPTHUX JCIIKTIB 1 3JI0YMHIB:
MIPUTATHEHHS 10 aJMiHICTPAaTHUBHOI BiINOBIAAaIbHOCTI 3a NMEPEBUIIEHHS IIBUM-
kocti — 2138 mon. CHIA; yuacte y ATII 3 Bunm Bomis — 2521 mon. CIIIA;
3aCyIDKEHHS 3a YIPaBJIiHHA aBTOMOOLUIEM y CTaHI ajKOTOJBHOTO CI’SIHIHHS —
3421 nmon. CIIA [3]. Aranoriunumii focBin nomupenuii y Benukiit Bpuranii, xe
BapTICTh CTPAXOBOTO IMOJIICY 3AJICKHUTh BiJl KIIBKOCTI JOMYIIEHUX BOMIEM TPaBO-
nopyess (y ¢yHTax crepiainrax): 6es nmopymens — 600; 1 — 762; 2 — 986;
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3-1221; 4 — 1684; 5 — 1829 [4]. BiacyTHicTh CTPaXOBUX BUIAJKIB, BKIO-
YarUU MOPYIICHHS MPaBUII JIOPOKHBOTO PYXY 3@ OCTaHHIH pik, Mae OyTH BKIIO-
YeHa JI0 CUCTEMHU OOHYC-MallyC 3 METOI 3HW)KEHHS ISl IPABOCBIIOMOTO BOJIis
BapTOCTi CTPAXOBOTO MOJNICY AL HOro TPaHCHOPTHOTO 3ac00y;

) TOJATKOBE BUBYCHHS ITUTAHHS 100 MOXKIMBOCTI MOCUJICHHS a/IMiHi-
CTPaTHBHOI BiJINOBiAIbHOCTI 32 HU3KY MOPYIICHb NPABHI JOPOXKHBOTO PYXY,
aZMiHiCTpaTuBHUI mTpad 3a ski B YKpaiHi € Hadararo MEHIIUM TOPiBHSHO 3
kpainamu €C. MneTbcs nepe/yciM mpo nepeBHIeH s BCTAHOBICHUX 0OMekKeHb
LIBUAKOCTI pyXy TPAHCIIOPTHUX 3ac001B, Ipoi3] Ha 3a00POHHUM CUI'HA CBITJIO-
(dopy, KOpUCTYBaHHS Mij Yac pyxy aBTOMOOLIS 3acobamu 3B’ 3Ky 0€3 rajpKeTiB
hands free ta iH. Takox 3 yacoM NOTpedye 3aKOHOAABUOTO CKACYBaHHS TOJIEPAHT-
HOCTI HaBiTh 3a HaMEHIIIe IePEBHIIICHHS MIBUAKOCTI 0 20 KM/TOI, 32 10 MOYKHA
nepe0aYnTy aIMiHICTPATHBHE CTSATHEHHS Y BHI Moriepe ke s (nocin JlaTsii).
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KOCTPOB BJIAJIMCJIAB OJIEI'OBUY,
acmipaHT kKadepu KOHCTUTYNIIHOTO mpaBa
HamnionansHoro yHiBepcutety «Onechka FOPHINYHA aKaeMis

ITPABO HA OXOPOHY 3JIOPOB’SI B YKPATHI TA COVID-19

KoHucTutyiiiiini mpaBa i ¢cBOOOAM JIOAMHM 1 TPOMaIsSHUHA HE MOXYTh
OyTu oOMerxeHi, KpiM BUMaAKiB, nepeabauenux Koncruryuietro Ykpainu [1]. He
€ BUKJIIOUSHHSM 1 Take colialibHe MPaBo SIK KOHCTUTYLiHHE MPaBoO KOXKHOTO Ha
OXOPOHY 3JI0POB’sI, MEAUYHY JIOTIOMOTY Ta MEIUYHE CTPaXyBaHHS, PErJIaMEHTO-
BaHe yacTuHoto 1 cT. 49 Koncrurymii Ykpainu [1]. Inakime kaxydu, pearizarrist
LLOTO MpaBa MOXe OOMEXKYBAaTHUCS TUIBKM B YMOBax BBEJICHHsS Ha TEPUTOPIi
YkpaiHu cnenianbHUX NMPABOBUX PEXKHMIB BOEHHOTO a00 HaJA3BHYANHOTO CTaHY
1 TUTBKH THMYACOBO.

BoaHouac, BcecBiTHs nannemist kopoHaBipycHoi xBopoou COVID-19
HEe OMHHYJa 1 YKpaiHy, 10 CIPUYMHIIO BBEICHHS KapaHTHHY Ha BCiil TepuToO-
pii Ykpainu i, BiaNOBIZHO, BCTAHOBJICHHS TIEBHUX OOMEXKEHb IIOJI0 peasi3ariii
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KOHCTUTYLI{HUX IpaB 1 cBOOO JIIOJUHYU 1 POMASIHUHA, 30KpEMA, 1 KOHCTUTY-
LIHHOTO TIpaBa KOXHOTO Ha OXOPOHY 3/I0pOB’S Ta MEAWYHY JIOMOMOTY. 3po-
3yMiJI0, 110 YCi cuiM y KpaiHi OyJio HampasiieHO Ha 60poThOy 3 HOBOIO TOCTPOIO
pecripaTopHOI0 XBOPOOOI0, Ky BiIHECITH JI0 MEPEIiKy 0COOINBO HEOE3MeUHHX
iHEKIIIHHUX XBOPOO 1, BINOBIHO, MEPIIOYESPTOBO MOYAIH HAJABATH MEIUYHY
JIOIIOMOTY JIFOJIM 3 O3HaKaMU KopoHaBipcHOi xBopoou COVID-19. [lo Toro x,
0araTo JepKaBHUX Ta KOMYHAIPHHX  3aKJIaliB OXOpPOHH 3H0pOB’S OyIo
BiniOpaHo Ta mepekBaiiikoBaHO Ha JNiKapHi mepIuoi, Apyroi Ta TPEThOi XBHUII
JUIS TOCTIiTani3anii marieHTiB 3 KOpoHaBipycoM. TakuM YWHOM, JIFOAM 3 IHITUMU
3aXBOPIOBAHHSMH BIIHIILIM HA JPYTHIT IT1aH.

Tak, HanpukJIaz, 3rigHo 3 myHkTamu 3—5 nocraHoBu Kabinety MiHicTpiB
Bix 9 rpymus 2020 p. Ne 1236 «IIpo BcTaHOBIEHHS KapaHTHHY Ta 3aIIPOBaKEHHS
00MEKYBaAILHHUX ITPOTHEMIIEMIYHHX 3aXO0/1B 3 METOIO 3aIT00IraHHs TOMIHPEHHIO
Ha TepuTopii Ykpainu roctpoi pecriparopHoi xBopoou COVID-19, cnpuunHeHol
kopoHaBipycoM SARS-CoV-2» 6yi10 3a00pOHEHO MIPOBEAEHHS IePKaBHUIMH Ta
KOMYHQJIPHUMH 3aKJIaJaMd OXOPOHH 3JI0pOB’S IUIAHOBHX 3aXOMAIB 3 IOCIHIiTai-
3awii, OKpiM HaJaHHSI MEIUYHOI JIOTIOMOIM BHACHIJOK YCKJIQJIHEHOTro Iepediry
BariTHOCTI Ta TMOJIOTIB; HAJIaHHS MEJMYHOI JOTIOMOTY BariTHUM, POALLISAM, TIOPO-
JIULISIM, HOBOHAPO/DKEHUM; HAJaHHS MEJIUYHOI JONOMOTH Yy CIeliali30BaHuX
BIJIUICHHSAX 3aKJIAJAiB OXOPOHH 3IOPOB’Sl TAI[iEHTaM 3 OHKOJIOTIYHHMH Ta
ITyABMOHOJIOTIYHUMH 3aXBOPIOBAHHsAMHU ToIo [2]. 3Buuaiino 111 3a6opoHHA
HOpMa Jli€ TUMYacOBO, KOJIM Ha TEPUTOPI] PEriOHIB BCTAHOBIIIOETHCS «UEPBOHHI»
piBeHb emiJeMiuHOi HeOe3IeKr, ale BOHA OOMEeXye peatizallifo KOHCTUTYIIii-
HOTO MpaBa Ha OXOPOHY 3/I0pOB’s JIIOJMHU, SIKa HE XBOpi€ KOPOHABIpyCcOM, aie
Mae iHII 3aXBOPIOBAHHS, HAPUKJIAJI, CEPLIEBO-CYANHHI, 1 HE MOXKe OyTH IJIAHOBO
TOCIHITai30BaHO0, SKIIO MIiCTO, B IKOMY BOHA MPOXKHBAE 3HAXOIUTHCS Y «Uep-
BOHIH» 30Hi. TakuM YHHOM, Y JAHOMY BHUIIQJIKy MOXe€ HTHCS MO MEBHI npuBinei
IUIsL 0ci0 3 O3HaKaM¥U KOPOHABIPYCHOI XBOPOOM Ta i B3araji Mmpo MOpPYIIECHHS
MIPUHIUITY PIBHOCTI KOHCTUTYIIMHUX TpaB i cBOOOA Joaei. TuM Oinblie, XBO-
pobu cepuid, SK BioMO, € JOBOJI HEOE3MEYHUMH Ta HernepeadadyyBaHUMH 1 SKIIO,
HATPUKJIa]], MPOIYCTHTH IJIAHOBY TOCIIiTali3aIito xoua 6 1 pa3 Ha pik, 1e Moxe
MaTH NOAAJbIII IIKIJIMBI HACIKH IS 30POB’SI Ta KUTTS TALliE€HTA.

Takox MO>ke BHHUKHYTH H 1HIIIA CKJIQJHA CUTYaLlisl, KOJIM, HAIIPUKIIA],
namieHT 3 marsepmkeauM sunagkoM COVID-19 BiqMoBIsSeThCS Bif rocmiTai-
3alii NIpUTOMY, 110 y HBOTO TSDKKHM nepebir xopobu. 3akonoM Ykpainu «IIpo
3a0€3MeUeHHs] CaHITApPHOIO Ta EMiIEMIYHOrO OJaronoiayd4usi HaceNCHHS» BiJl
24.02.1994 p. Ne 4004-XII B mpuHLHAII BPEryap0BaHo Taki Bunagku. Tak, «Ocobw,
XBOPi Ha 0c00aMBO HeOe3meuHi iH(MeKIiliHI XBOpoOH, B pa3i BiAMOBH BiJl FOCIIi-
Talizanii MmiJuIAraloTe MPUMYCOBOMY CTal[iOHAPHOMY JIIKYBaHHIO...» [3] Aune
TYT HOCTA€ HOBA MPOdIIeMa.

JlikyBaHHS KOPOHABIPCHOI XBOPOOH BilOyBa€eThCs Ha MiJCTaBl 3aKOHY
VYkpainu «I[Ipo BHECEHHS 3MiH /10 ISSIKUX 3aKOHIB YKpaiHu 1110/10 3a0€3eYCHHS
JiKyBaHHS KOpoHaBipycHoi xBopoou (COVID-19)» Bin 30 Gepesus 2020 p.
Ne 539-1X Ta npotokony «HajnanHs Meau4HOT JOTIOMOTH IS JIIKyBaHHSI KOpOHa-
BipycHoi xBopoou (COVID-19)» Bin 2 kBitHa 2020 p. Ne 762. 3a3HaueHi akTu
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JI03BOJISIFOTH 3aCTOCOBYBATH B iHTepecax JIikyBaHHS ocib, xBopux Ha COVID-19
JIIKapChKi 3ac00M, 3apeecTpoBaHi 3 IHIIMMU MOKa3aHHSIMHU ab0 He 3apeecTpoBaHi
B YkpaiHi, ajie 32 YMOBH OTpUMaHHs iH(OPMOBAHOI 3roJi HA MEIUYHE BTPY-
yanus [4, 5]. To6to, Ha Tenepimmiii yac B Ykpaini HeMae ClieliaabHUX JKapCHKUX
3aco0iB 11 JIIKyBaHHS KOPOHAaBipyCHOI XBopoOwH, crpuunHeHoi SARS-CoV-2,
TOMY 3a IX BIZICYTHOCTI 3aCTOCOBYIOTb JIKH, 3aPEECTPOBaHI IS JiKyBaHHS iH-
[IMX 3aXBOPIOBaHb a00 B3araii He 3apeecTpoBaHi B YKpaiHi. Alle 3a BKa3aHUM
MPOTOKOJIOM MAIlIEHT MOBUHEH HajaTh OMIIiiHY 3roay JUIs JIKyBaHHS MU
npernapaTamu, OCKUIBKH 0€3 IbOr0 HEMOKIIMBO PO3IIOYATH JTIKYBaHHS.

ITincyMoByI04H 3a3HA4YeHe, CIiJ MiJKPECIUTH HACTYIHE: MO-TepIIe,
Vkpaina He Oyia roroBa IO BCECBITHBOI MaHAEMIil KOPOHABIpCYHOI XBOpoOH
COVID-19, ToMy kapaHTWUHHI 3ax0[u OyJO NPUHHITO IOBOJII MIBHIKO i IIO-
JEKy/I HenpoyMaHo. BifMoBIAHO 11e CIPUYUHMIO MIEBHI THMYACOBI OOMEKEHHS
IOA0 peaiizaiii KOHCTHTYHIHHUX MpaB Ta cBOOOJ JIOJAWHH 1 TPOMaJsSHUHA,
30KpeMa, KOHCTHTYIIITHOTO MpaBa KOXKHOTO Ha OXOPOHY 3/I0POB’S Ta MEUYHY
noromory. ITo-apyre, 11i 00MEKEHHS 3aCTOCOBYBAINCS 0€3 BBEJICHHS CIICIiallb-
HOT'O TIPaBOBOTO PEKHUMY HAJ[3BUUAHOIO CTaHy, K TOro BuMarae KOHCTUTYIIis
VYkpaiHu, a TiIbKM Ha TMijfcCTaBi BBEICHHS KapaHTHHY Ha BCIH TepUTOPIl
VYkpaiHu, BperyibOoBaHOI'O BiANOBIIHUMH TocTaHoBamu KabGinety MiHicTpiB
VYkpaiHu, 00 € TOBOJI CYNEePeWINBIM ITATAHHSIM.
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KPABYYK CTEITIAH ﬁOCI/IHOBI/I“I,
o1l kadeapu npaBa XMeJIbHUIBKOIO HAL[IOHAIBHOTO YHIBEPCHTETY,
KaH/l. FOpUJI. HAyK, JOLI.

MOPSIOK 3AIMCHEHHS Y KPUMIHAJIBHOMY ITPOBAI)KEHHI
MPOLEAYPA TUMYACOBO BUJIYYEHOI'O MAMHA
TA OCOBJIMBOCTI HOI'0 3ACTOCYBAHHSA

OnHuM 13 3ax0/iB 3a0€3MeUeHHs] KPUMiHAIBHOTO MPOBAIKEHHS 32 YHH-
HuM KpuMinamsauM miporiecyanbauM kojaekcoMm Ykpainu (KITK Vkpainu) € Tum-
YyacoBe BWJIyYEHHS MaiHa, JOCITIPKEHHS SIKOro HaOyBae HeaOMsAKOi aKTyallb-
HOCTI MOPIBHSHO 3 ICIKUMHU HITUMH aHAJIOTIYHUMH 3axojamMu. Ha BinMiHy Bix
IHIIKX c110co0iB 1M030aBIeHHS 200 0OMEKEHHS MpaBa BIACHOCTI, 3aCTOCYBAaHHS
TUMYACOBOTO BIJIYYEHHS MailHa Y HHU3II BUIAJKIB JAOIYCKAETHCS 0€3 CYyIOBOrO
pimeHHs, mwo nepeadadeHo 4. 2 ¢r. 16 ta inmmmu crartamu KIIK Vkpainu.
MOJIHMBICTD TOPYIICHHS 3acalyl HeJIOTOPKAHHOCTI MpaBa BIACHOCTI IMiJ dac
NPOBEJICHHS CaMe IIbOTO 3aX0Jly € 3HAYHO BHUIOI0, HDXK MijJ 4ac NMPOBEIACHHS
IHIIKX 3aXO0J1iB, SKi TaKOXX MOTCHIIHHO MOTJIM O MOPYIIMTH 3a3HAYCHY 3acaiy,
ajie HeOoOXIJHICTh OTPUMAHHS YXBAJIU CJITYOTO CYJJIi € CTPUMYHOUUM (aKTO-
POM BiJ] TAKHX MOPYIICHb.

BuBUYCHHSIM NMHUTaHHS 100 OOMEXEHHS TpaBa BIACHOCTI il Yac KpH-
MiHAJIBHOIO TPOBA/UKEHHS B Pi3HI Iepiofu uacy 3aiimMainocs 6araTo BUEHUX-
polecyaicTi, a came: A6bakymos B., Amsivkin B., Bepxorsa-TI'epacumenko O.,
Tanaran B., I'nosrok 1., MaBunenko C., Kamagosa O., Cmoxos C., Conosiios O.,
Tpakano P. Ynosenko XK., Xaxyisik O. Ta iH.

BonHouac, He3BaXal4n Ha MPOBENCHI [[MMH BYCHUMH JTOCIIHKCHHS,
CJIiJ] BKa3aTH Mpo Te, IO OUIBIIICTh HAMPAIIOBAaHb MO JaHOMY IHCTUTYTY OyJu
3pobieHi me 3a yaciB Aii Ha TepeHax Ykpainu KpumiHanbHO-IPOIECyanbHOro
komekcy Ykpainu 1960 p., Tomi sk Ha JaHWE Ji€ B HalIii JepkaBi HOBHIA
Kpuminanbuuii npouecyaabHui Kogeke YKpaiHu, IO JEI0 3MIiHUB MOPSIOK
KPUMIHAJBHOI MPOIeCyalbHOT MisSUIBHOCTI, B TOMY YHCJII W CTOCOBHO aperiTy
MaiiHa. 3a3HaueHUM i 3yMOBIICHA aKTYaJIbHICTb i€l pOOOTH.

BaxIMBUM acriekToM aperurty MaiHa € o(OpMIIEHHSI THMYACcOBO BHITY-
YEHOTo IIEBHOT0 MaifHa miJ yac OOIIyKy, sSIKe 3a CBOIMH (DaKTHUHUMH O3HAKAMH
MmiAnanae mj 03HaKH i peYoBOro JI0Kasy. 3 ypaxyBaHHsAM Iux noioxeHb KITK
VYkpainu, BUHHKa€e HEOOXiHICTh AOCIIPKEHHS MPOOJIEMHOTO MUTAHHS: YU He-
00XiTHO II0JI0 BCHOTO MaliHa, SIKe BUITy4a€eThCs TMiJ] Yac MPOBEACHHS OOLIYKY Ta
OISy Ha HACTYNHHUM poOOYMil AeHb 3BEPTATUCH 3 KIOMOTAHHSM JI0 CyLy IPO
HOro apermT, BBaKAlO4M Take MailHO TUMYacoBO BUiydeHHM. L1[00 BHpimIHTH
1Ie MMUTaHHSA, CIIij1 3BepHyTHCS 110 4. 7 ¢T. 236 KIIK Ykpaiuu [2, c. 97].

KpuMiHasbpHUiA poliecyalibHU KOAGKC YKpaiHU BU3HAYAE «THMUYACOBE
BUITyYEeHHS MaifHa» caMOCTIHHHM BHIOM 3aXO0JiB 3a0e3IeYeHHs] KPUMiHAIEHOTO
npoBa/pkeHHS. [lopsmok 3OifiCHEHHS NpOLERypH THMYACOBOTO BHITyYEHHS
MaifHa Ta OCOOJIMBOCTI HOr0 3aCTOCYBaHHS BCTAHOBJICHI MOJOXXCHHSMH TJIABH
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16 KIIK, sxi Oynu BBeneHi B xaito B 2012 p. sk oxHa 3 HOBaLil IpUIHATOrO
KpuMiHanbpHOTO MporecyansHoro Koaekcy [2].

3MicTOM Takoi MpoIecyaabHOI MpoleaypH (y BiIMOBIIHOCTI 0 BU3HA-
yenHs 4. 1 cr. 167 KIIK) € dakrtudne mo30aBieHHs 0cOOM (BIACHHKA) MOXKJIH-
BOCTI BOJIOMITH, KOPHUCTYBATHCS Ta PO3MOPSKATICS NMEBHUM MaiHOM 10 BHU-
PIlICHHS MUTaHHS PO apellT HHOro MaifHa abo HOro MOBEPHEHHSI.

3 ypaxyBaHHSIM TapaHTOBAaHHX JEPXKABOIO KOHCTHTYIIHUX TMpaB,
nepenbauenux ct. 41 Koncrutynii Ykpainu, «TUM4YacoBe BHIY4YEeHHS MaifHa» B
KpPUMiHaIBHOMY NpoIeci € (GaKTUYHO CIeiaIbHUM 3ac000M TUMYacoBOro 00-
MEXEHHS TpaBa BJAcHOCTI (IpaBa BJIIACHHKA HE3aJISKHO BiJ BOMI IHIIUX OCi0
BUIBHO BOJIOIITH, KOPUCTYBATUCH Ta PO3IOPSIKATUCH CBOIM MaiiHoM) [1]. Tlpu-
YUHOIO iCHYBaHHS TAKOT'O BHHITKOBOI'O OOMEXEHHS (OHOTO 3 OCHOBOIIOJIOXKHHX
mpaB ocoOM 1 rpoMajJiTHHUHA B NPAaBOBiH AepkaBi) € HEOOXiJHICTh AOCSITHEHHS
1inieil i BUKOHAHHS 3aBJJaHb KPUMIHAIBHOTO MPOBA/DKESHHSI, 30KPEMa: OIIePaTHBHOIO
OTpUMaHHS 1 30epe)KeHHS T0Ka3iB, HAsABHICTD SKHUX Y T.4. 3a0€3Me4yIOTh BUIKE,
IIOBHE Ta HEyNepeKeHe PO3CiiLyBaHHA (i CyA0BUH PO3IIIAN) 37I0UHHIB.

Bimnosigao 10 4.u. 1-3 c1. 234 KIIK Ykpainu o0uyk npoBOAUTHCS 3
METOI0 BHSIBIICHHS Ta (ikcailii BiZIoMOCTeH Mpo OOCTaBMHW BUMHEHHS KPHMi-
HAJIBHOTO TPaBOIMOPYIISHHS, BINIIyKaHHS 3HAPSIAS KPUMIHAIBHOTO TPaBo-
nopymenHs: abo MaifHa, sike Oyio 37100yTe y pe3ysbTaTi HOro BUMHEHHS, a
TaKOXX BCTAHOBJICHHS MICIIE3HAXOMKEHHS pO3IIyKyBaHMX oci®. OO0myk mpo-
BOJIUTHCS Ha MijICTaBl yXBanu ciiguoro cyaui [5, c. 11].

VY pa3i HeoOXiTHOCTI MPOBECTH OOUIYK CIiJYUil 3a TOTOKCHHSAM 3
MIPOKYpOpPOM ab0 TPOKYPOp 3BEPTAETHCSA IO CIIAUOTO CYIJI 3 BiIMOBiTHUM
KJIOTIOTAHHSIM, SIK€ TIOBUHHO MICTHTH BiJIOMOCTI TIPO:

1) HaliMeHyBaHHs KPUMIHAIBHOTO MPOBADKEHHS Ta HOTO peecTpaiii-
HUW HOMEp;

2) xopoTkuil BUKJIaZ OOCTaBUH KPUMIHAIBLHOTO IPABONOPYILIECHHS, Y
3B 53Ky 3 PO3CIiyBaHHSAM SKOTO MOJA€ThCS KIOMOTAHHS;

3) npaBoBy kBami(hikalilo KPUMiHAIEHOTO IIPABONOPYIIECHHS 3 3a3Ha-
YEHHSM CTaTTi (YACTHHM CTATTi) 3aKOHY YKpaiHH MpOo KpUMIHAIBHY BiAIOBI-
JATbHICTE;

4) migcraBu AJIst OOIIYKY;

5) KUTJIO YM iHIIE BOJIOJIHHSI O0COOM a00 YaCTHUHY JKHTIA YU 1HIIOTO
BOJIOAIHHS 0CO0H, JI€ IUIAaHY€EThCS IIPOBEICHHS OOLIYKY;

6) oco0y, sKiif HamEeXWUTh KUTIO YU iHIIE BOJNOIIHHA, Ta 0co0y, y
(aKTHYHOMY BOJIOJIIHHI SIKOT BOHO 3HAXOIUTHCS;

7) pe4i, JoKyMeHTH ab0 0ci0, SKHMX MJIaHY€EThCS BiIIyKaTH.

3rigao g0 4. 2 cr. 235 KIIK VYkpainu yxBajga Ciig4oro Cyaii mpo
JO3BLI Ha OOLIYK >KUTJIa Y IHIIOTO BOJIOAIHHS OCOOM MOBMHHA BiAIOBIIATH
3arajlbHUM BUMOTaM 0 CyJOBUX pileHb, nepeadadenux KIIK Ykpainy, a ta-
KOX MICTUTH BiJJOMOCTI IpO:

1) ctpok il yxBanu, SIKMH HE MOXE IEepPEBUIYBATH OJHOTO MicAI 3
JIHS TIOCTAHOBJICHHS yXBaJH;
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2) IpoKypopa, CIiAYOro, IKUi M01aB KJIONOTAHHS PO OOLIYK;

3) NOJIOKEHHsI 3aKOHY, Ha TI1JICTaBi SKOTO MOCTAHOBJISETHCS yXBaJa;

4) KWTJIO Y iHIIE BOJOMAIHHSA 0COOM 200 YACTHHY JKUTIIA UM IHIIOTO
BOJIOJIIHHS 0COOH, SIKi MarOTh OYTH MijIaHi 00IIyKY;

5) oco0y, sKif HAJIEKHUTh YKUTIIO YH 1HIIIE BOJIOIHHSI, Ta 0CO0Y, y (ak-
THYHOMY BOJIOJIIHHI SIKOT BOHO 3HAXOJUTHCS;

6) peui, mokymeHTH aGo 0Ci0, JUIi BHSBJICHHS SIKAX [POBOAUTHCS
oburyk [4].

BiamosinHo 10 4. 7 ct. 236 KIIK Ykpainu BuiydeHi pedi Ta JOKYMEHTH,
SIKI He BXOZSATH JI0 MEPENiKy, 00 SKOTO MPSMO HaJlaHO J03BLJ HA BiALIYKaHHS
B yXBaJIi PO J03BiJ HA MPOBEACHHS OOIIYKY, Ta HE BIIHOCATHCS JI0 MIPEIMETIB,
SIKI BUITy4YeH1 3aKOHOM 3 00ir'y, BBKAIOTHCSI THMYAaCOBO BHUITYYEHHM MaiHOM.

Bimnosiguo mo 4. 2 cr. 167 KIIK Ykpainu TMM4acoBO BHIIyuYeHHM
MOKe OyTH MailHO y BUIUISI peyeid, TOKYMEHTIB, Tpolleil TOIIO, HI0A0 SIKHX €
JIOCTaTHI MiICTaBU BBaXKaTH, 1110 BOHU:

— MiALIyKaHi, BUTOTOBJICH], IPUCTOCOBaHI YW BHUKOPUCTaHI 5K 3aCO0U
YH 3HAPSIISI BUNHEHHS] KPUMIHAJIBHOTO MPAaBONOPYIICHHs Ta (a00) 30eperiu Ha
€001 Horo ciau;

— NMpU3HAYAKCs (BUKOPHCTOBYBAIIUCS) LISl CXMJISIHHSI OCOOW IO BYH-
HEHHS KPpUMiHAIBHOTO MPaBOMOPYIIeHHs, (hiHAHCYBaHHS Ta/ab0 MaTepialbHOTO
3a0e3MeUeHHss KPUMIHAIBHOTO MPaBONOpPYIIEHHS a00 BHHAroOpoau 3a HOro
BUYMHEHHS; € IPEIMETOM KPUMIHAJIBHOTO MPABOMOPYIICHHS, Y T.4. OB’ S3aHOTO
3 1X He3aKOHHUM 00iroM;

— oJIcp>KaHl BHACIHIJOK BYMHEHHS KPUMIHAJIBLHOTO IPABONOPYIICHHS
Ta/ab0 € J0X0/JaMH BiJl HUX, a TAKOXK MaiHO, B sKe 1X OyJI0 MOBHICTIO a00 yacT-
KOBO TiepeTBopeHo [7, c. 68].

Bignosigao 10 4.4. 2,3 ct. 168 KIIK Ykpainu THMYacoBe BHIYUYCHHS
MaiiHa MOXXe 3/iHCHIOBATUCS TaKoX Mix yac oOwmyky, orysay. Ciimunii, npo-
Kypop, iHIlIa YITOBHOBa)KeHa ciIy»00Ba 0co0a Iij] 4ac 3aTpUMaHHs a0bo O0IIyKy
i THMYacCOBOTO BHMJIYYCHHS MaifHa a0o HeraiHo micis iX 3/1iHCHEHHS 3000B’s-
3aHa CKJIACTH BIAMOBIMHHUIA MPOTOKOJ, KOMisS SIKOTO HANAEThCA 0CO0i, y SIKOT
BUJIY4YEHO MaitHO, abo ii mpeacTaBHUKY.

TakuM YMHOM, MpoLenypa 3AiHCHEHHS 3aX0/y «THMYAaCcOBE BITYUCHHS
MaifHa» B igeani — He 30aJaHCOBAaHWN TOCKOHAIMH MEXaHi3M MPaBOBUX HODPM,
SIKi OZTHOYACHO JIO3BOJISIFOTH ONIEPATUBHO 1 SIKICHO BUKOHYBATH 3aBJaHHs KOHKPET-
HOTO KPUMIHAJIBHOTO MPOBAKEHHS, alle, B TOH e 4Yac, HaJlaloTh MOXKJIHUBICTh
JOOPOCOBICHOMY BIIACHHMKY €()EKTHBHO 3aXHMILIATH Ta MPABOMIPHO i HEBIIBOPOTHO
BiJTHOBJIFOBATH CBOE OOMEKEHE LIMBIIBHE MPABO BJIACHOCTI Ha MaitHo [6, ¢. 156].

3ax0/11 MpOoIeCyanbHOrO MPUMYCY HEOOXiHO 3aCTOCOBYBATH, TapaH-
TYIOYH TIpaBa Ta CBOOOM IpoMajisiH BiamoBiaHO 10 KoHerutyii Ykpainu. [lepen-
yciMm 1 npo0sieMa CTOCY€EThCsl MIUTaHHA OOMEXKEHHS MpaB i CBOOO IrpOMaIsH.
Tomy, A7 MOTHBOBAHOTO 1 MPABHIBHOTO 3aCTOCYBAHHS MPOLECYATBHOTO MPH-
MYCY HEoOXinHO INMOOKO 3HAaTH iX NPaBOBY HMPUPOJIY, HiJCTaBH, MOPSIOK Ta
YMOBH 3acTOCyBaHHS [8, c. 44]. BunydeHHs 3a3Hau€HOro MaiiHa 37iHCHIOIOTh,
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SK MPaBUJIO, MICJIl BHECEHHS BiOMOCTEH NpO KpUMiHAJIbHE INPaBOIOPYLICHHS
10 €IMHOTO peecTpy NOCYAOBHX Po3ciimyBaHb. OnHAK, MOXKIMBUMH € BUIIAIKH
TUMYACOBOTO BHJIYYCHHS MaiHa ITiJl 4YaC 3aKOHHOTO 3aTPHMaHHsI BiIMOBITHO 70
ct. 207 KIIK Ykpainu, mo 3aiiBuil pa3 JOBOIUTH, IO Taka MpoIecyaibHa Jis,
mopsiA i3 3a3HaueHUM y 4. 3 cr. 214 KIIK Ykpainu orisiioM Miciisl Moil, MOxe
OyTHU MpoBeIeHa JI0 TOYaTKy KPHUMIHATBHOTO MPOBA/HKCHHSI.

YMOBOIO 3aCTOCYBaHHs I[OT'0 3aX0/y € BiIMOBIIHICTH MaiiHa Xxo4a 0
OJTHOMY 3 KpuTepiiB, nependaueHux 4. 2 ct. 167 KIIK Vkpainu. TumuacoBomy
BHJIy4YCHHIO IiIsArae MaifHO y BUIVISI pedeii, ToKyMeHTiB, rporueit [10].

Koo ocib, 1o skux ¢GakTHYHO MOKe OyTH 3aCTOCOBAHO THMYAcCOBE
BUITYYCHHS MaifHa, BaKKO Ha3BaTH KOPEKTHO BU3HAYCHUM, OCKLJIBKHA BOHO BKITFO-
Yae sIK ITiI03PI0BAHOr0, TaK 1 Oy/Ib-sIKUX 0Ci0, y BOJIO/IHHI SKUX HepeOyBae MaiiHO,
sKe BuIy4aeTbes. [Ipu nibomy, IMOBiIpHO, HaeThes PO BOJIOAIHHS caMe SIK Mo
(dakTHYHEe MaHyBaHHS OCOOM HaJ PiUvi0, OCKIJIBKH 3aKOHOM HE Tepen0adcHo
BHMOTH JIO 0COOH, sIKa 3/1iIHCHIOE THMYACOBE BUJIYUCHHSI, IIEPEBIPSATH HASBHICTD
IOPUAMYHUX MiJCTaB BOJOMITH MEBHUM MaiiHOM. Taka cuTyamisi € BHIIpaBJa-
HOM0, 3BAKAIOYM HAa ()AKTUYHY HEMOXKJIMBICTh MOEIHATH 3IHCHEHHS MEPEeBIpKU
IOPUANYHOI HAJEXKHOCTI IIEBHOTO MaiiHa KOHKPETHI 0co0l 3 MpH3HAYEHHAM
TUMYAcOBOTO BHIIYYCHHS MaifHa, SK 3aX0y 3a0e3ledeHHs KPUMIHAIBHOTO TPO-
Ba[PKEHHS, CIIPSIMOBAHOTO HA OIEpaTHBHE YCYHEHHsI MOXJIMBOCTI 3MiHUTH MaiHO,
sIKe Hece 1H(OPMAIIiFo, 10 MOXKe MATH 3HAYCHHSI JUTs po3ciigyBanus [9].

BimnosigHo 10 4. 1 cr. 168 ta u. 1 cr. 208 KIIK Vkpainu THM4acoBo
BUJIyUUTH MalfHO MOXKE YIIOBHOBa)KEHA CIIy>KOOBa 0c00a, SIKa 3aKOHHO 0e3 yXBanu
CJIITUOTO CYIIi 3aTprMaia ocoOy, MiI03pIOBaHy Y BUMHECHHI 3JI0UHHY, 32 KU
nepeabadeHe MoKapaHHs y Bl M030aBICHHS BOJII, JIUILE Y BUIAKaX:

1) K110 110 0cO0Y 3acTaiy Mij Yac BYUMHEHHS 3JI04YMHY a00 3aMaxy Ha
OT0 BUNHEHHS,

2) sikio Ge3mocepeaHbO Micisi BUNHEHHS 37I0YHHY OYEBHIICLb, B TOMY
YKCIl TOTepHiinii, a00 CyKYIHICTh OYEBHIHUX O3HAK Ha T, OJA31 YM Miclli
oJ1i1 BKa3yrTh Ha Te, 110 caMe L5l 0co0a MIOHHO BUMHHIIA 3JI0YHH;

3) sIKI0 € OOTPYHTOBaHI TIICTABM BBAXATH, 1[0 MOXIIMBA BTEYa 3
METOI0 YXMJIEHHS BiJl KpUMiHAIBHOI BiIIOBiAAJILHOCTI 0COOH, Mif03PIOBAHOL Y
BYMHEHHI TSHKKOTO a00 OCOOJNMBO TSDKKOTO KOPYMIIHOTO 3II0YHMHY, BimHEce-
HOTO 3aKOHOM JI0 TizcaigHocTi HanionansHOro aHTHKOpyMHIiifHOrO 610po Ykpainu.

3rigno 3 4. 2 cr. 168 KIIK VYkpainu THUMuacoBe BHIy4YEeHHS MaiHa
MOKe 3/1IHCHIOBATHCS TAKOX ITiJT Yac OOIIyKY, OTJISITY.

IpaniBHUKIB ONEpaTHBHUX MiAPO3/ALTIB HE MOXHA BBaKATH IHIIMMHU
YIOBHOBaXXEHUMHU 0C00aMHU, PO sKUX imerbest y 4. 3 c1. 168 KIIK Vkpainu.
OmnepatuBHiI MiAPO3/AiIHM BUKOHYIOTH CIifui (PO3IIYKOBi) Ta HErJIaCHi CIimyi
(po3uryKoBi) Ail BUKJIIOYHO 33 JOPYUCHHSIM CI1UOTO, SIKi MOXYTh CTOCYBaTHCS
MPOBEACHHS CHiauuX (PO3LIYKOBUX) 1 HErJIacCHUX CIiAYuX (PO3IIYyKOBUX)
niit (4. 3 cr. 41 KIIK VYkpainu). [IpauiBHUKK ONEpaTHBHUX MiAPO3ALTIB HE
MaloTh IIpaBa 3AIHCHIOBATU NPOLECyanbHi il y KpUMIHAIBHOMY NPOBaJLKEHHI
3a BJIACHOIO 1HILIaTHBOIO a00 3BEPTATUCS 3 KJIOMOTAHHSIMH JIO CIIIYOTO CYIIi
qu Tipokypopa [3].
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Otxe, NpaliBHUK ONEPATUBHOIO MifPO3Aily MOXE 3[1MCHUTH 3aTpu-
MaHHs ocobu 3a cr. 208 KpumiHanbHOro ImpolecyaibHOro KoJekcy YKpaiHu
BUKJIIOYHO 33 JOPYUYEHHSM CIi4oro, Mpokypopa. Bomnowac mix wac 3aTpu-
MaHHs ocobu 3a ct. 207 KIIK Ykpainu mnpaiiBHUK ONEpaTHBHOTO ITiPO3ALTY
MO€E 3 BJIACHOI iHIIIaTHBH, KOJHW I[LOTO BHMara€ oOCTAaHOBKA, 3JIMCHHUTH L€
3aTpUMaHHS 3 MOJAJBIIAM MPOBEICHHIM CIiJYUM OTJISIAY MICISI MOJIT Ta BIUTY-
YCHHSM MaTepialbHUX 00’ €KTIB, 0 OyJId BUSBIICHI.
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KPACI MAPISI OMEJISIHIBHA,

1011, Kadeapu myOIiuyHOro yupasJiiHHs Ta aJMIiHICTPYBaHHS
IBaHO-PpaHKIBCHKOTO HALIOHATBHOTO TEXHIYHOTO YHIBEpCHTETY HA(TH 1 rasy,
KaHJI. FOpHJI. HayK

HEIIOJAHHSA CYB’€EKTOM JEKJIAPYBAHHS
JEKJAPAIIIl OCOBH, YIIOBHOBAKEHOI HA BAKOHAHHS
®YHKIIIA TEPKABU ABO MICLHIEBOI'O CAMOBPSI/TYBAHHSI:
OCOBJIMBOCTI 3ACTOCYBAHHA

VYkpaiHa, CTaBIIM WIEHOM MDKHApPOJHUX OpraHizamliil i CTOPOHOIO MiX-
HapOJHUX JAOTOBOPIB, B3sIa Ha cebe psf 3000B’3aHb 111010 60POTHOU 3 KOpyI-
Li€f0, a caMe BIIPOBADKCHHS AHTUKOPYMIIHHUX MPUHIMIIB B HOPMH HaIliO-
HAJILHOTO 3aKOHOABCTBa Ta iX peaiizamii Ha myOsiuHii cayx06i, rapMoHizarii
HOPM HaI[IOHAJILHOI'O 3aKOHOJABCTBA 3 MIXKHAPOIHUM 3aKOHOJIABCTBOM B ITHTaH-
HIX OOpoThOM 3 Kopymuiero. 30kpeMma, KpUMiHali3yBaja MOPYIIEHHS BHUMOT
(hiHAHCOBOTO KOHTPOJIIO OCi0, YITOBHOBa)XXECHMX HAa BHUKOHAHHSA (DYHKIIH nep-
JKaBU YK MICIIEBOTO CaMOBPSITyBaHHI.

KonBenuiss Opranizanii O6’egnanux Haniii npotu kopymuii Bif
31.10.2003 p. He 3000B’A3y€ CTOPiH KpUMiHATi3yBaTé OyIb-iKi IOPYIICHHS
BUMOT (hiHAHCOBOTO KOHTPOJIIO 0Ci0, YIIOBHOBRXEHHX HA BHKOHAHHS (DYHKIIIN
JepKaBU YU MicLIeBOro caMoBpsiayBaHHs. UnHHUI 3akoH Ykpainu «IIpo 3armo-
OiranHs Kopymuii» nepenbayae s ciryx00BuX 0cib psan 000B’A3KiB, 30KpeMa,
JOTPUMaHHS NpaBui (HiHAHCOBOTO KOHTPOJIO, HEBUKOHAHHS SIKUX TATHE 3a
c00O00 TIPUTATHEHHS, B TOMY YHCII, 1 10 KPUMIHAIBHOT BiITIOBIAaIBHOCTI.

Kpuminanizanis misaus, nepexdadenoro 366-3 KK Ykpainu € croco-
00M 3axHcTy HOBOI MOJielli (hJiIHAHCOBOTO KOHTPOJIIO B paMKaXx JAEp)KaBHOI Mpo-
rpamu 60poThOM 3 Kopymiiet. TakuM YWHOM, OJIAHKETHHUH XapakTep HOPMHU
cTocoBHO 3akoHy Ykpainu «IIpo 3amobiranHs kopymmii» (a came po3miny 7
1pOr0 3aKOHY) 3yMOBJICHUH iXHIM cucTeMHuM 3B’s13koM [1, ¢. 150]. K. I1. PyGan
3ayBaXxKye€, 110 TaKi BUMOTH MpPsIMO HE 3a3HAuY€Hi y BIAMOBIIHMX KOHBEHIIISX, a
BU3HAHI MDKHApOIHI CTAaHZApTH MepeadadaroTh 31eOLTBIIOro AUCIUIUIIHAPHY
BiJINIOBIAJIbHICTh 32 HETMOAAHHS JEKJIapalliii a0 HeMpaBaUBICTh BIIOMOCTEH Y
Hux. ToOTO MpaBO3acTOCOBHA MPAKTHKA B PO3BUHYTUX KpaiHAX OOMEKYETHCS
3BIJIBHEHHSIM TaKOTO YNHOBHHUKA [2].

Ha nymKy nesikux aBTOpiB BBEACHHS BiANOBINANBHOCTI 3a TaKi HisTHHS
1o KK Vkpainu € HaaMipHUM 1 He CTAHOBHUTH CYCIIBHOIO HEOE3MEYHOCTI, 5K
Toro Bumarae 4. 1 cr. 11 Kpuminansnoro koznekcy. Came ToMy A0LLIBHO Oyi1o
6 samummry gume cr. 172-6 KYnAII [3]. 3a3nauene nuTtanHs norpedye mo-
JAIBIIIOT0 HAyKOBOTO OOIpYHTyBaHHs Ta moompamtoBanHs. Ct. 366-3 KK
Vkpainu — 1e HOBUH CKIaJ 3JI0YUHY, SKHUH, HA HAIly AYMKY, € HEJOOMPAIbO-
BaHHM 1 BUKJIMKA€E POOIEMH LIOIO0 3aCTOCYBaHHSI.

HaBeznemo nexinbka NpHUKIaAiB i3 CyI0BOI NpakTUKU. B onHiil 31 cnpas
00BHHYBau€HMI TOSICHUB CyIy, IO «HE II0JaB €JICKTPOHHY JeKiIapaliio, 60
HIYOTO B IbOMY HE po3yMiex» [4]. B iHuiit cripaBi 0OBMHYBa4YeHa BKa3aja, 110 HE
3MOTJIa CBOEYACHO TOJATH AEKIApalilo, OCKUIBKM He BOJIOIE KOMIT IOTepoM [5].
V¥ nux cnpasax oci6 6y10 BU3HAHO BUHHUMH 0€3 CIPOCTYBaHHsI IXHIX IOSCHEHb.
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AHaii3 cyJ10BO1 IPaKTUKU CBIIYUTH PO HASIBHICTH TPOTHIICKHUX M-
XOZIiB II0JI0 BUPIiLIeHHS 1boro nutanHa. Hanpuknan, Bupokom Kam’sHka-by3b-
KOro paioHHOro cyay JIpBiBcbkoi 00sacTi OyJi0 BU3HAHO BUHHUM B YMHCHOMY
HETOJaHHi JieKiapailii 0co0H, yIIOBHOBaXKEHOI HAa BUKOHAHHS (YHKIIIH epKaBu
abo MICIIEBOr0 caMOBpsyBaHHs, 0co0y sika y 2015-2017 pp. Oyna gemyraTtoMm
IMpuby>xaHiBCbKOI ciabebKoi paau Kam siHka-By3bkoro paitony JIbBiBebkoi oOnacri,
HE3BaXXKAl4M Ha Te, IO IiJ] Yac CYJO0BOI0 PO3IJIsiay OOBHHYBau€HHH MOSCHHB
(baxT HenmoJaHHs JAeKIapallii TUM, o 3a0yB PO Hel, a/pKe HOTro MOBHOBAXKEHHS
SIK JemyTaTa npunuHWwincs [6]. [HmmM BHpokoM mporo cymy OyB BH3HAHHM
BUHHHUM TaKH{ CaMHid JIeIyTaT i€l K CUIbCHKOI pajy, SIKHi Ha Cy/l0BOMY 3aci-
JIaHHI MOSICHUB, IO HE MOJaB JICKJIapallifo, OCKIIBKH BBaXKaB, 110 HOMY BKE HE
MOTPiOHO MO/IABATH TaKy, 00 HOro MOBHOBaKEHHS SIK JICyTaTa MPUITUHUIKCE [7].

OkpiM TOro, aHai3 MoJjokeHb cT. 366-3 KK Vkpainu, a Takox cya0Boi
Ta IPaBOOXOPOHHOI MPAKTUKK ITEBHUM YHHOM CTaBJISATh I/l CYMHIB TBEPIXKECHHS,
HEMOJaHHs Cy0’€KTOM JeKJIapyBaHHS JeKiapaiii ocoOH, YIOBHOBa)XEHOI Ha
BUKOHaHHS (QYHKLIH fepkaBU ab0 MiCLIEBOr0 caMOBPSAYBaHHs, IOCATAE HA CY-
CHIJIBHI BiTHOCHHU Y c(epi ci1yk00BOT MisTIBHOCTI UM B3araii Ha Oy.ib-sIKi iHIII
CyCHuIbHI BiIHOCHHHU. TOMY JIOIIIIBHO BCTAaHOBUTH 3a JiSIHHS, TIOB’sI3aHi 3 He-
[IOJIAaHHSM JIeKJIapallii, JIUIIe aJMiHICTPaTUBHY BiJIIOBIJaJIbHICTh a00 AUCIUILII-
HapHY BiANIOBiZAJIBHOCTI 3 MO30aBICHHAM NpaBa 00iHMaTH BiINOBiAHI mocaau
(0OMeXHTHCS 3BUILHEHHSM TAKOTO YMHOBHHKA).
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KY3bMEHKO OKCAHA BOJIOAMMUPIBHA,

3aB. kaeJpH aMIHICTPATUBHOIO Ta (hiHAHCOBOTO IpaBa

KuiBcbKoro HarioHaJIbBHOrO eKOHOMIYHOTO YHiBepcuTeTy iMeHi Baguma I'eTpmana,
J-p I0pHA. HayK, Ipod.;

YOPHA BIKTOPIA I'PUT'OPIBHA,

npod. kadenpu agMiHICTPaTHBHOTO Ta (HiHAHCOBOT'O MpaBa

KuiBChKOro HalliOHAJILHOTO eKOHOMIYHOTO YHiBepcHuTeTy iMeHi Baqmma I'eTbMana,
JI-p IOpUA. HayK, pod.

KOJIIBIMHICTH HOHSTH «BI)KEHELb»,
«BUMYIIEHO INEPEMIIINEHA OCOBA»
TA «OCOBA, AIKA IOTPEBY€E€ TUMYACOBOI'O 3AXHUCTY»

TepmiH «OikeHeLby 03HaYa€e 0coly, siKa «BHACIIIOK MO/, sSKi BigOy-
mues o 1 ciuag 1951 p., 1 yepe3 oOIpyHTOBaHI OOOIOBAHHS CTaTH >KEPTBOIO
MepecililyBaHb 3a O3HAKOK PAcoBOi HAJIEXKHOCTI, peirii, rpoMajasHCTBa, Ha-
JISKHOCTI JI0 IEBHOI COLIaIbHOT IPYITH YHM MONITHYHUX MOTJLIIIB 3HAXOIUTHCS
3a MeXaMH KpaiHU CBO€1 HAI[lOHATBbHOI HAJIEKHOCTI 1 HE B 3M031 KOPUCTYBAaTUCA
3aXUCTOM I1i€i kpaiHu abo He Oakae KOPHCTYBATUCS TaKUM 3aXHCTOM BHACIIIOK
TaKkuX M00OIOBaHb; 200, HE MAIOYM BU3HAUCHOT'O IPOMAJISTHCTBA 1 3HAXOASYHUCH
3a MeXaMH KpalHU CBOTO KOJMIITHBOTO MICIlsl TPOKUBAHHS B Pe3yJIbTaTi MOi0-
HUX TOAIH, HE MOXKE UM He Oakac MOBEPHYTHCS 10 Hei BHACITIOK TaKHX IO-
OoroBanb» [1]. OgHak Bu3HaueHHS NOHATTA «OikeHeub» Konpenmii 1951 p.
Mmano oobmexenHs. [To-nepie, 11e vacoBe oOMexxeHHs. BoHO momsrae y Tomy, 1o
3rizHo KoHBeHIIIT mpaBo BBaXkaTHCs ODKEHIIEM HE TMOIIMPIOETHCS HA 0Ci0, 10
CTaJIM TAaKMMH Y Pe3yJbTaTi MOMIiH, siki BimOysmes micis 1 ciunst 1951 p. Tlo-apyre,
e reorpaiuHe oOMexeHHs: «Ioii, ski BigOymmcs y €Bpomi 1o 1 ciung 1951 p.y».
HasiBHiCTE 00MexXeHb T0BOJI 0OTSKYBano BUPiLIEHHs MpobieMu OiKeHIB, BU-
kimovatoun 3i chepu KouBenuii MinbiioHn (akTuyHux OixeHuiB. s Bupi-
LIeHHS BKazaHOi mpobiemu y 1957 p. OyB npuitastuii [Iporokon, mo crocye-
ThCA cTaTyCy OixeHud. IIpoTokon BiqMinuB noaoxxeHHs Konsenuii 1951 p. mpo
oOmexxeHHs cTpoky 1951 p., mo 3po6usno KoHBeHIliI0 yHIBEpCATIbHOIO YTro/I010
[2, c. 204]. Tpeba 3ayBaxkuTH, 110 0C00a, 110 3BEPTAETHCS 32 3aXHCTOM SIK OiKe-
Hellb, MOXKe MPETeHIYBaTH Ha OTPUMAHHS «TYMaHITAPHOTO MPUTYJIKY» 3TiTHO
€Bporneiicbkoi KOHBEHLIT 3 NpaB JIIOAUHU. Y I[bOMY BMIAJKy IPOXaHHS IPO
HaJIaHHS TPUTYJIKY TOB’sSI3aHE HE 3 MOJITHKOIO JIEpXKaBH, Y sIKiil 1 ocoba mij-
JA€ThCs MIepeciifyBaHHIO, a 3 TOPYLIEHHSIM IIpaB JIOIUHU. JlepxaBu, 0 NpH-
€THAIIUCSA 10 MIKHAPOJHOIO I0TOBOPY, 3000B’A3yI0ThCSl BUKOHYBATH 11i 3000B’s1-
3aHHS 110 BiJIHOLIEHHIO JI0 BCiX 0Ci0, 10 3HAXOATHCS il HOTO FOPUCIUKIIIEI.

Bumymeno nepemirieni ocoou (Internally displaced persons, IDPs) —
ue jaroau abo rpynu JoaeH, siki Oynau BumynieHi abo 3000B’43aHi BTikatu abo
3QIUIIUTH CBOi JAOMIBKM YM MICLs IPOXHUBAHHS BUHATKOBO I TOrO, 1100
VHUKHYTH €(eKTiB BiIiChKOBOTO KOH(IIIKTY, CHUTYyaIlil MacoBOIO HACHJIbCTBA,
HOpYIIEHb NIPaB JIIOAUHY a00 IPUPOJHUX YU AHTPOIIOTEHHUX KaTacTpod, siKi He
MAalOTh Ha METi OTPUMYBATH CTaTyC OXKEHIS 1 0a)Kal0Th MICIs YCYHEHHS 3arpo3
JUTSL 1X JKUTTS IOBEPHYTHCS 10 BIacCHUX JOoMiBOK. HaBeneHuii TepMiH MOXOAUTH
3 MDKHApOJHUX PEKOMEHJalill i He € odililiHO BU3HAHUM >KOJHOI KpaiHOlo,

125



TOOTO HE Ma€ IOPUIMYHOIO 3HAUEHHS 1 € CYTO AEKIapaTHBHOK KOHCTATALI€l0
(baKTy 200 OMMCOBOIO, a HE IPUANYHOI JediHiuiero. basyouncs Ha npuBene-
Hil ;Ln(bepeﬂu1au11 MOXKHA 3p0614m BUCHOBOK, 1[0 OTOTOXHIOBaTU IOHSTTS
ODKEHIISI 1 BUMYIIEHO MepeMillieHi 0coOu Hi B IKOMY pa3i He MO)KHA, TaK Camo,
SIK 1 KOpHCTYBaTuch KOHBEHII€I0 i1 OJATKOBUMH NPOTOKOJAMH IIPO CTATYC
ODKEHIIIB JUIs 3aXUCTY BUMYIICHO NEPEMIIIEHUX 0ci0 Hi IpsAMO, Hi 3a aHAJOTIEL0.
3Bakaroyd Ha Te, M0 BUMYIIEHO IEpeMillleHi 0cOOM HE OTPUMYIOTh HISKOTO
CIELiaJbHOTO CTAaTyCy Y MDKHApOZHOMY IIpaBi, 3aXHCT iX IpaB OyIyeThecs Ha
3araJbHUX MPUHIHUIAX 1 MOJOKEHHAX MPO MpaBa JIOAUHU. J[Jis 3aXHCTy BUMY-
LICHO MEepEeMINICHUX O0Ci0 y MDKHApOJHOMY MpaBi HE MepeadadeHo >KOJHUX
CHeLiaJbHUX aKTiB, TOMY IPaBO3axXMCHHKAaM A 3aXUCTy IpaB Ta iHTepeciB
BUMYIIICHO MEPEMIIIIEHHX OCi0 JOBOIMTHCS KOPUCTYBATHCH BHYTPIIIHIM 3aKOHO-
JAaBCTBOM KpaiHW TepecelieHHs abo XK 3araJbHUMM 1HCTPYMEHTaMH 3aXUCTy
npaB mroauHu. JKeHeBcbki koHBeHIIT 1949 p. Ta nBa 10JATKOBI 10 HUX IPOTO-
xomu 1977 p. € byHIaMEeHTaIbHIMHU JOKYMEHTaMH JUII MDKHApOJHOTO IyMaHi-
TapHOTO MpaBa. B ToMy, 110 3aXUCT IpaB BUMYIIEHO NepeMillleHuX ocib 6azye-
ThCS HA aKTax MDKHApPOJHOTO T'yMaHITapHOTO MpaBa HEMa€ HIiYOro JHBHOTO,
aJhKe BUMYIIICHO TIepeMillleHi 0coOU HaifuacTinie HaOyBarOTh TaKUil (pakTUUHUI
CTaTyc yepe3 HeOe3leKy sl IXHBOTO KHUTTS 3aBISKH 30pOWHHM KOHQIIIKTaM,
sIKi, y CBOIO YePTY, PETyJIOI0THCS HOPMaMH MIXKHAPOAHOTO T'YMaHITapHOTO MpaBa.

Jaui, TokyMeHTaMH, SKi MOXYTh OyTH BUKOPHCTaHI JUIsl 3aXKMCTY MPaB
BUMYIIIEHO IepeMillieHoi oco0u €: MIXHApOIHUI MaKT PO eKOHOMIYHi, COLialbHi
Ta KyJnbTypHi npaBa (1966 p.), HanpukIax y MyHKTax, e HAETbes mpo 3abes-
NEUCHHS TKEI0, )KUTIIOM, OJAroM, 0a30BUMHU OnaramMu, Mi>KHApOJHHUN MAKT PO
LMBLIBHI Ta NoniTH4HI npaBa (1966 p.), y 4. 3 cr. 2 gxoro iaerbest npo 3000-
B’s3aHHS JIep)KaBU y 3a0e3neueHHi e)eKTUBHOTO 3ac00y MPaBOBOIO 3aXHUCTY;
y €T. 6 — IIpO MpaBO Ha XXUTTS; CT. 7 3a00pOHSIE KaTyBaHHS 1 )KOPCTOKE MOBO-
JDKeHHSI; CcT. 12 gexnapye mpaBo Ha BUTbHE INepecyBaHHsS i CBOOOMY BHOOpY
MICIISI IPOKUBaHHS; Takok y IlakTi HaeTscst mpo 0cOOUCTY HETOTOPKAHHICTH
1 ITiCHICTh, BHU3HAHHS NpaBoCy0’€KTHOCTI, 3axucT ciM’i Tomo; KonBeHis
MPOTH KaTyBaHb Ta IHIIMX HENIOJICHKUX a00 TaKWX, IO MPHHUKYIOTh T1IHICTD,
BUJIIB ITOBOJPKCHHS 1 TIoKapaHHs, KoHBeHIIis ipaB auTrHM Towo [8]. OTXKe, OCHOB-
HUMH Ba)KEISIMH 3aXUCTy IIPaB BHMYIICHO IEpeMIlIEHHX OCi0 € BHYTpilIHE
3aKOHOJIABCTBO 1 MIDKHApPOJHO-TIPABOBI IHCTPYMEHTH. Y CIpaBax BHMYIICHO
HepeMIIIeHUX 0cCi0, SKi He YyPerylboBYIOTbCS MDKHAPOAHUM NIPaBoM odiliiiHo,
€TMHUM MOXJIMBUM €(DEeKTHBHHM 1 TIEBUM MEXaHi3MOM 3aXHCTY IX IPaB € BHYT-
PIlIHE 3aKOHOJJABCTBO KpaiH PO3MIIIICHHS.

3rigHo wi€ei JIMpeKTUBU «THMYACOBHI 3aXHCT» O3HAYa€E MPOLEIYPY
BHUHSITKOBOTO XapakTepy Mjsl 3a0e3leveHHs y pa3li MacoBOro HAIUIUBY a0o
HEMHHYYOr0 MacoBOr0 IPHUIUIMBY IEPEMIIIeHUX 0cid 3 TpeTixX KpaiH, sKi He
MOXYTb MOBEPHYTHCS 0 KpalHH CBOTO MOXOKECHHs, HETAHOTO Ta THMYaco-
BOI0 3aXUCTY TaKUM 0Ci0, 30KpeMa, SKILO TAKOXK ICHY€E PU3UK TOrO, LII0 CUCTEMA
MIPUTYJIKY HE 3MOXKe OOpOOUTH 1iel HAIUIMB 0e3 HeraTMBHUX HACIHIAKIB Aus il
edexTHBHOro (YHKLIOHYBaHHS B iHTEepecax 3allikaBieHHX oci0 Ta iHmwuX ocil,
SKi TMPOCATH 3axXHCTy. B TOM ke yac, «mnepemilieHi ocodu» 03HA4alTh rpoma-
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ISTH TpeTiX KpaiH abo oci® 0e3 rpoMajsiHCTBa, sKi OyJIM 3MYIICHI MOKHHYTH
CBOIO KpaiHy 4YM perioH IOXO/DKEHHS abo Oynu eBaKyloBaHi, 30KpeMa y Bif-
MOBiJIb Ha 3BEPHEHHS MIKHAPOJHHMX OpraHi3aiiid, i He MOXYTh MOBEPHYTHCS
B Oe3leKy 1 TpUBaJi YMOBH 4epe3 CUTYyallilo, L0 CKJIanacs B Lid KpaiHi, sKi
MOXYTh MiAmagatd mix mairo crarti |A JKeHeBcbkOl KOHBEHIT abo iHIINX
MDKHapoJHUX a0o0 HaIlOHAJIBHUX JIOKYMEHTIB, IO HAJalOTh MDKXHAPOIHUN
3aXHUCT, 30KpeMa:

a) ocobu, sIKi BTEKIU 3 paioHiB 30poitHOro KOHGIIIKTY abo eHaeMid-
HOTO HACHJIbCTBA;

0) ocobu, SIKMM 3arpoKye Cepiio3HUil pu3nK abo SKi CTallk KepTBAMHU
CHCTEMAaTUYHUX YM 3arajbHUX MOPYLIEHb IXHIX IpaB JIIOAUHU [4].

TuMYacoBHiA 3aXHCT HE O3HAYA€ OTPUMAHHS CTaTyCy OiXEHIls Biamo-
BiHO 10 JKeHeBChbKOi KOHBEHINii mpo cratyc ObkeHmiB 1951 p., skuii Hamae
IpaBa, aHAJIOTIYHI MOCBIAII HA MPOXHUBaHHS. BTiM, 0co0H, sIKi OTPUMAIH THM-
4acoBuit 3axuct B €C, MOXYTh y Oy/b-sKHI Yac MOAATH 3asBKy Ha OTPUMAHHS
cratycy Gixenrus [3].

Oco0a, sika oTpuMalla TAMYaCOBHH 3aXHCT Ma€ IpaBo Ha: 1) 103BiI Ha
MPOKMBaHHs HA TEpioj] THMYACOBOTO 3axUcTy (Ha 1 pik 3 MOXIHUBICTIO MpO-
JOBXEHHS); 2) AOCTYyI 10 poOOTH (BUMOTH OYiKyBaHHS 6 MICSIIB Ha BiIMIiHY
BiJl OTPHMAHHS CTaTyCy ODKEHIIS B IIbOMY BHIAJKY HEMaE); 3) TOCTYII 10 OCBITH.
Hitu 1o 18 pokiB MalOTh IPaBO HABUATUCH Y 3aKJIaJax OCBITH Ha PiBHI rpoMa-
ISH KpalHu niepeOyBaHHs; 4) 3a0e3MeueHHs KUTIOM (3aceleHHS y LEHTP 4Yu
HaJaHHs 3aco0iB JUIs MPOKUBAHHSA); 5) AOCTYI A0 COLIaIbHOTO 3a0e3MEUEeHHS;
6) mocTym 10 MEeqMYIHOTO OOCIYTrOBYBaHHSL 7) MpaBo Ha BiMIOBiAHY iH(OpMAaLIi0
PO TUMYACOBHUIl 3aXHCT; 8) MOKIIMBICTh OTPUMATH CTATyC ODKEHIS y MalOyT-
HBOMY; 9) MOXIIMBICTH OBEPHYTHCS B KpaiHy TPOMaJISTHCTBA B Oy Ib-SIKUIA MOMEHT.
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JIABPIEHKO MAP’ THA MUKOJIATBHA,

CTyZIGHTKA 1-T0 KypCy IOpUIMYHOTrO (aKyJIbTeTy
XMeNbHUIBKOTO YHIBEPCUTETY YIPaBIiHHS Ta paBa iMeHi Jleonina FO3pkoBa

JUCHUIIJITHAPHA BIAIIOBIJAJIBHICTD AIBOKATA

Posrnsiatoun mUTaHHS MUCUMILTIHAPHOI BiJNOBIZaIbHOCTI, Hepul 3a
BCE, HEOOXIIHO BU3HAYMTHUCS, XTO TAKUH «aJJBOKAT» Ta SIKY POJIb Y CYCIIIbCTBI
BiH BHKOHY€. 3rigHo 3 3akoHoM Ykpainu «IIpo aaBokaTypy Ta aJBOKaTChbKy
IISTIBHICTEY aIBOKaT — (i3MuHa 0co0a, 10 3MIMCHIOE aJBOKATCLKY MisNIBHICTE
Ha IMICTaBax Ta B MOPSAKY, 110 nepeadadeni num 3akoHoM. OTKe, «aJIBoKaT» —
oco0a, mo npodeciiiHo Hajae MpaBHUYY JOIOMOTIY, 8 TaKOX JIIOJUHA, 10 AKOI
MOYKHA 3BEPHYTHUCS TOJI, KOJM BHHHKAIOTh NPOOJIEMH IPAaBOBOTO XapakTepy.
Haii0nmx4uM CHHOHIMOM JI0 CJIOBa «aJBOKaT» Ha MOOYTOBOMY DIBHI € CJIIOBO
«3aXUCHUK» — TOH, XTO 3aXUIIAE.

3akon Ykpainu «IIpo agBokaTypy Ta aBOKATCHKY JiSIBHICTEY IEPET-
Oauae notpumanHs «[IpaBui aIBOKaTCHKOI €TUKW» SIK OJJHOTO 3 OCHOBHHUX IIPO-
(heciifiHMX 000B’3KiB aIBOKATA, a y 3B’A3KY i3 MMOPYIIEHHAM LIUX [IPaBUI HACTAE
JIUCHHUILIIHApHA BignoBiganbpHIicTs. BignosigHo 10 4. 1 cT. 33 3akony Ykpainu
«IIpo agBoKaTypy Ta aJlBOKATChKYy AisJIbHICTHY alBOKaTa MOXe OyTH HpPUTSIr-
HYTO IO TUCUUILTIHAPHOI BiIIOBINAIBHOCTI B MOPSAAKY AMCIHIUIIHAPHOTO MPO-
Ba/DKCHHS 3 TIJICTaB, NIepe10auyeHnX 3aKOHOM.

Bignosiguo no ct. 34 3axony Ykpainu «IIpo agBokaTypy Ta afBOKar-
CbKY MiSTTBHICTBY MiJCTaBOK ISl NMPUTATHEHHS a/JBOKATa 10 JAUCIHILTIHAPHOT
BiJINIOBIZIAJILHOCTI € BYMHEHHS HUM JAWUCLUILIIHAPHOTO MPOCTYINKY, O SIKOTO
HaJIeKaTh TaKi BYMHKHU: 1) MOPYIICHHS BHMOT HECYMICHOCTi; 2) MOpPYIICHHS
OPUCATH aJgBOKaTa YKpaiHW; 3) MOPYIICHHS IPaBMJI aABOKATCHKOI ETHKH;
4) pO3roJIolIeHHs aJIBOKATCHKOT TAEMHHUII a00 BUMHEHHS Jil, 10 MPHU3BEIH JI0
1 pO3TOJIOIICHHS; 5) HEBUKOHAHHS 200 HEHAJIC)KHE BUKOHAHHS CBOTX mpodeciii-
HUX O0OB’A3KiB; 6) HEBUKOHAHHS DillleHb OPraHiB aJBOKATCHKOTO CaMOBPSLY-
BaHHs; 7) MOPYIICHHS iHIINX 00OB’SI3KiB aJJBOKaTa, ependoaueHux 3akoHoM [1].

Iepenik nopyuieHs Mae OyTH BKJIFOUCHHH 10 OLIBII 3arajibHOTO BH-
3HA4YEHHS SIK MMPUKIIAJ, a He K BUYEPIHUH nepeiik. BapTo Takox po3risHyTH
MMUTaHHS PO3IIMPEHHS IUCHUILTIHAPHOI BiIMOBITAIFHOCTI Ta 3aCTOCYBAaHHS
1 10 BUMAJAKIB, KOMM € 4i OyB HaMip HEHAJEXKHOI MOBEHIHKH. € MOMXIIUBICTH
PO3IUIMTY HEHAJeXHY MHOBEIIHKY Ha JABI KaTeropii, sfiki TATHYTh 3a CO0OIO
JHUCIHILTIHAPHE TIPOBADKEHHS, 8 caMe: OLIBII Ta MEHII CEPHO3HI.

TiymadeHHs AeSKUX MiZCTaB BiAMOBIIANBHOCTI aJIBOKAaTa, HATPHUKIIA]I,
MOPYILICHHS HAM MPUCSTH a00 MPaBUII aIBOKATCHKOT €THKH MOXe OyTH 3aHaATO
mmpokuM. Lle HeraTMBHO BimOOpakacThCsi Ha TPOLECYaNbHIH He3aleKHOCTI
IPaBO3aXUCHUKA, OCKINbKU (DiKCYIOThCS BHUNAAKU iHimialii opraHamu mpaso-
MOPSIAKY AUCHUILTIHAPHUX MPOBA/PKEHb MIOAO MPUHIUIIOBHX aJBOKATIB, IO
JOOPOCOBICHO 3aXMIIAIOTH IHTEpecH KITieHTiB. TYT Bxke HIEThCs caMme Mpo KOopyTi-
Iif0 Ta il HEraTHBHI HACJHIAKM, a/pke B YKpaiHi OUIBIIICTH IOPUCTIB TigHO H
YeCHO CTaBIISITh IHTEPECH KIIEHTA Ta IX 3aXHCT K TOJOBHUI 000B’S30K y CBOTH
npodeciiiniii gisuibHOCTI. Came 11 TOro, 1100 3MEHIIUTH KUTBKICTh TAKMX BH-
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nankiB y ct. 36 3Y «IIpo amBoKaTypy Ta alBOKATChKY HisUIBHICTEY» 3a3HAa4YCHO,
10 HE JIOMYCKA€ETHCS 3JI0BXXMBAHHS IpaBoM Ha 3BepHeHHS 10 KIKA, y Tomy
YyCIi 1HII[IOBaHHS MHUTaHHS NP0 JUCLMIUIIHAPHY BiJNOBIJAIbHICTH aJBOKATa
0e3 JOCTaTHIX MiJICTaB, a TAKO)X BUKOPHUCTAHHS 3a3HAYCHOTO IpaBa SK 3aco0y
TUCKY Ha TIPAaBO3aXMCHUKA y 3B’SA3KY 13 3[MIHCHEHHIM HUM aJIBOKATCHKOI MisIb-
HOCTi. JI[MCIUIUTIHAPHY CIpPaBy CTOCOBHO aJBOKATa HE MOXe OyTH MOPYIICHO 3a
3as1BOIO (CKapror), ska He MiCTHTh BiJOMOCTE# PO HAsIBHICTh O3HAK JHCIHILII-
HApHOTO TMPOCTYIKY IMPaBHUKA, a TAKO)XK 32 aHOHIMHOIO 3asBOIO0 (CKaproro).
Ipote 1i 0OMEKEHHSI HEe BKJIIOYAIOTh BHIAMKIB, KOJHM CKapra Ha MpaBO3aXHC-
HHMKa TIOJAETHCA 3 OCOOMCTMX MOTHBIB, SIKI HE IIOB’SI3aHi 3 aJBOKATCHKOIO
JUSUTBHICTIO 1 TIEpeciIilyroTh MeTy 1o30aBJIeHHS MpaBa aJIBOKaTa Ha mpodecito,
HaIpPHKJIIAJ, 3 IPHIHH TOMCTH.

IMoTpiOHO 3BepHYTH yBary Ha KOHKypeHIio. Y Takiit cdepi aisib-
HOCTi SIK aJ[BOKaTypa BOHAa MOXe OYTH SK MO3MTHBHOIO, TaK i HETaTUBHOIO.
CynepHHITBO 3alliKaBIEHHX TPYN HMOBIPHO CIPHYHHSE OCIOPIOBAHHS HABITH
BIJTHOCHO YiTKHX TIPaBWIJI, III0 HETaTMBHO BILUIMBAE HA PEIyTallil0 aJBOKAaTa, aie
Lei pu3HK MoXKe OYTH MiHIMi30BaHUH MUIIXOM CTBOPEHHS MPOCTOI, MPO30poi
Ta BCEOXOIUTIOI0YOT CUCTEMH TJIyMauyeHHS MPaBWJI 3 YiTKUM BH3HAUYEHHSM BiJ-
NOBiJaNbHUX 0ci0. BapTo 3a3HaunTH, 110 Taka cUCTeMa MOBHMHHA OyTH Bil-
KPHTOIO JUTS KOHTPOJTIO 3 OOKY CyIOBUX OpTaHiB.

JucuumuiinapHa BiMOBIAANBHICTh ICHYBana Ine 3a 4aciB Pociiicbkoi
Immepii. IToTpibHO miakpecnIuTH, MO HPH AOCTIKEHHI JUCHUILUTIHAPHOTO Ha-
ISy 32 NPUCSHKHUMHK TOBIPEHHMH 3BEPTAaEMO yBary Ha TOH (akT, oo Ha
BiJIMiHY BiJI ChOTOJJHIIIIHBOTO PETyJIFOBaHHS MPOLEAYPH AUCHHUITIHAPHOTO MPO-
BaJDKEHHS, J10 1IbOT0 BUAY BiINOBiaIbHOCTI 3a 4aciB aii CyJJOBUX CTaTyTiB He
3aCTOCOBYBAJIACH JAABHICTb, & MPUCSKHI MOBIPEH] MPUTATYBAIUCH 10 AUCIIMILTI-
HapHOI BIAMOBIJAILHOCTI TaKoX 3a [il, BYMHEHI HUMH JI0 HAOYTTS CTaTycy
anBokara [2, c. 285].

JucuumuiinapHe MPOBaKCHHS B Cy4acHid YKpaiHu Moxe OyTH IMpu-
ITMHEHO 32 JIABHICTIO CTPOKY. Tak, 4. 2 ct. 35 3akony Ykpainu «IIpo agBokatypy
Ta aJIBOKATCHKY IISUTbHICTBY» 3aKpIILTIOE, 10 aBOKAT MOXKE OYTH MPUTITHEHUN
JI0 TUCUUILTIHAPHOI BiIMOBIAAIFHOCTI HPOTATOM POKY 3 XHS BUMHEHHS AUCLIUILII-
HapHOTO MPOCTYyTKY [1].

Omxe, 11eli 3aKOH BCTAHOBJIOE CTPOK JABHOCTI MPHUTSITHEHHS MPAaBO-
3aXUCHUKA JI0 AUCLUILIIHAPHOI B1IIOBiAAIIBHOCTI — OAUH DiK.

IopieusiHas HOpM CyHOBHX CTaTyTiB y YacTWHI PeryJIOBaHHS IIH-
TaHHS MPOLEAYPH MPUUHATTS PillIeHHs B TUCHUIUTIHAPHIN CHpaBi i HOPM YHH-
HOT'O 3aKOHOJIABCTBA HAILOI JIep)KaBU JIa€ MOXKJIMBICTh CTBEP/DKYBATH, IO Wi
IpoLeaAypH € MomiOHUMH, ToMy o i 32 CyIOBHMH CTAaTyTaMH, i 32 3aKOHOM
VYkpainu «IIpo afBokaTypy Ta aJBOKATChKY AiSUIBHICTB» PIlIEHHS B JAWUCIMILII-
HapHi# crpaBi IpuiiMaeTbCs OUIBIIICTIO TOJIOCIB BiJ ii 3aranbHOro CKIamy, KpiM
pilIeHHs PO TPHUIUHEHHS TpaBa HA 3aHATTS aJABOKATCHKOIO IiSUIBHICTIO, IO
npuiiMaeThes ABOMA TPETUHAMU IOJI0CIB Bif 11 3araibHOro ckiany [4].

Otxe, MUCHUITIHAPHUI IPOLIEC B aIBOKATYPI BiAirpae BasKJIUBY POilb.
BiH Mae BKJIIOYATH OLIHKY, MEPEBIpKY, BUCYHCHHS 3BHHYBAuYCHHS, HEPETJIsT
OpraHOM aJIBOKaTypu i Cy/ZOM Ul Y€CHOTO, 3BRKEHOTO PILICHHS IOJ0 MOBE-
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JIHKU ajiBOKaTa B Horo gisnbHocTi. ITpuitHaTtrs 3akony Ykpainu «IIpo agBoka-
TypY Ta aIBOKaTChKY AisJIbHICTBY HA/aJ0 MOXIIUBICTD MEPEHHATH €BPOTICHUCHKI
CTaHJapTH Ta BiAINTH BiJ IMIIEPCHKOTrO IIpaBa.
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JIABPEHKO JAP’A OJIEKCAH/IPIBHA,
BHUKJIa1a4 KaepH 3araJbHONPABOBHX AUCLMILTIH
JIHIIPOIIETPOBCHKOTO JIEPIKABHOTO YHIBEPCHTETY BHYTPIIIHIX CIIPaB

POJIb €EBPOITEMCHKOI'O COIO3Y
Y MDKHAPOJIHUX BITHOCHUHAX:
30BHIIIHS IPOT'PAMA JOIIOMOTI'A YKPATHI

AKXTyallbHICTh TEMH JOCIHIIKSHHS MOJATae y TOMy, 100 3’scyBarw,
1o sBJsie coboro €Bpornerichkuit Coro3 1 sika HOro poiib y MiXKHAPOJHUX BiTHO-
cuHax. Lle Mae BaXIMBE TEOPETHYHE Ta NMPAKTUYHE 3HAYCHHS HE TIJbKU JUIS
MOJIOJIUX HAyKOBI[IB-TIDABO3HABI(IB, a i I KOXHOI JIIOJWHH 32Ul IIiJBU-
IIeHHs 11 piBHA MPaBOCBIIOMOCTI.

Bazoro 1151 HanucaHHS HAyKOBOI poOoTu OyiM npaii BiIoOMUX HayKOB-
uiB, Takux sk O. bina, C. Binommnpkuii, O. Boucouy, C. I'oponaxa, 5. Jertsp,
M. KopnoHn, T. Koxyxosa, JI. Jlikapuyk, M. Mapuustok, O. [Tanaciox, M. Cyp-
xuHCbkul, B. Tkauyk, €. Xan, O. Yepen, B. Illatypma, I1. SIpoupkuii Ta iH.

€spomneticbknM Coro3oM € 00’eIHAHHSA HE3aIEKHHX JepiKaB-dICHIB,
SKi po3TamioBaHi B €Bpomi, Ui CTBOPEHHS EKOHOMIYHOTO Ta HONITHYHOIO
COIO3Yy 3 METOIO CIUIBHOI Ipalli 3a/uIs MUpPY Ta npousiTanHs. Ha cboroaHimHii
JIeHb 10 HBOro BXOAATh 27 kpain. KpaiHu-aieHm HObOTO COI03y YTBOPHIH
CHNiJbHI iHCTUTYLII, KUM JeJeryBaau JesKi CBOI IOBHOBAXEHHS, Cepel] HUX
OCHOBHHIMH Ta TOJIOBHUMH € €BporIeiichkuii mapinaMenT, €Bporeiicbka Komicis
ta Paga €sponeiicekoro Coro3y. [1o cyTi BiH € yHIKaJIbHUM YTBOPEHHSM, 00
BKJIIOUa€ B cebe O3HAaKM SIK MDKHApOAHOI opraHisallii, Tak i JAep»KaBH, alle He €
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HE TUM, He iHmMM. BeTynuTu y HBOro Moxke JepikaBa, ska Bianosinae Komen-
rareHcbKuM KputepisiMm. ToOTo y Hili TMOBHHHI JAOTPUMYBATHUCS JIEMOKPATHYHI
IPUHIUNY, [10Bara 10 Npas i cBOOOA JIIOMHY, IPUHIUIIN BEPXOBEHCTBA IIPaBa.
Takox 15 KpaiHa-KaHIUIAT MOBUHHA OYTH €KOHOMIYHO PO3BHUHYTa Ta 00O0B’s13-
KOBO BHM3HABaTH IMpaBHiia Ta cTaHmaptH €Bpomnelickkoro Coro3y, 3aKkpiruieHi B
HOro ycTaHOBUHX JIOTOBOpaXx.

€Bponeiicbkuil Coro3 iCHye 3 MOMEHTY HaOpaHHS HUM YHMHHOCTI BiKe
27 pokKiB 1 KpaiHH, 5IKi B HBOTO BXOJSATh, BXKE CTBOPHJIM 30HY O€3IIEKH, MUPY Ta
TOJICPAHTHOTO BiJIHOIICHHS 0 MPaB Ta CBOOO/ JIFOIHHU.

Ponp €Bponeiickkoro Coro3y MOXKHa BHAUIHTH depe3 HOro Ll Ta
3aBJIaHHS, 3aKpilUIeHi AMCTEpIaMChKUM JOTOBOPOM. Tak, TOJOBHAMH LITSAMH
€Bporneiicbkoro Coro3y € CTBOPEHHs MIL[HOTO COI03Yy HapoAiB €BpoOIHM; CHpH-
SHHS 30aJaHCOBAHOMY Ta TPUBAJIOMY €KOHOMIYHOMY IIpOTpecy 3aBASKHU JIKBi-
Janii BHYTPIMIHIX KOPJIOHIB, MOCHICHHIO EKOHOMIYHOI 1 COIiaIbHOT B3aEMOJIIT;
YTBEP/PKEHHS BJIACHOT IZIGHTUYHOCTI B MXKHAPOIHIN cdepi MIISIXOM MPOBEACHHS
CNIJBbHOI 30BHIIIHBOI MOJITUKY 1 OJITUKY B raly3i Oe3leKu, a B IepPCIEeKTUB] —
1 cIIiIbHOI 0OOPOHHOI MOJITUKK; PO3BUTOK CIIBPOOITHUIITBA B IOPUIMUHIN cdepi;
30epeKeHHS Ta MPUMHOMXKEHHS 3arajbHOT0 100pooOyTy [1]. MoxHa ckazaTH, 1o
MeToro Cor3y € CHHTE3 HOro eKOHOMIYHHUX, MOJIITHYHHUX, COLlIaJIbHUX, TYMaHi-
TapHHX Ta KyJbTYPHUX 3aBJIaHb.

Ha cporoaninxiii nens, konu €sponeiicbkuii Coro3 focsr nesHoi 30a-
JIAHCOBAHOCTI Ta CTabIILHOCTI, HOr0 TOJOBHUM 3aBJAHHSIM ITOCTAE JOCATHCHHS
Mupy Ta Oe3meku mo3a iforo mMexamu. BiH cTBOpIOE€ pi3HOMaHITHI Iporpamu
JIOTIOMOTH KpaiHaM, sIKi IIbOTo MoTpeOyroTh [3].

OCHOBHUM iHCTPYMEHTOM, SIKUi JomoMarae Ykpaiti, € €BponeichKuii
iHCcTpyMeHT cycinctBa €C. Jlume depe3 HbOro YKpaiHa OTpHMY€ TOUYMHAIOYH 3
2014 p. npubnuzHo 200 MIH €BpO., SKi HANPABISIOTHCS HA PO3BUTOK EKOHO-
MIKH, IePKaBHOT'O YIIPABIIIHHS Ta IPOMASIHCHKOTO CYCIiNbCTBA [2].

Iamoro nporpamoro € CtpaTeriuHa mporpama J0NoMOrd YKpaiHi Ha
2018-2020 pp., 3arBepmxkeHa €Bporneiicbkoro Kowmiciero, depe3 sKy Takok
HAJIAIOTHCSI KOIITH. B OCHOBI Li€l MpOrpaMy JISKUTh YOTHPH CEKTOPH PO3BHUTKY:
€KOHOMIiKa, JOBKIJIIS, Iep>KaBHE YIPABIIHHS Ta COLliaJibHA MOJITHKA.

€pponeiicekuit Coro3 He oOMUHYB I Ykpainy B uac cnanaxy COVID-
2019, HamaBmM ocTaHHIK (HiHAHCOBY JONOMOTY Ha cyMy Onu3bko 190 MiIH €Bpo.
11i komTH CrIpsIMOBaHI HacaMIiepe ] Ha MATPUMKY OXOPOHH 3/I0pOB’s, TOOTO Ha
npua0aHHs JIiKiB, 3aXMCHUX MAaCOK Ta 3MIITHEHHS CIIPOMOKHOCTI OprasiB 3J10-
POB’sl pearyBaTH Ha cliajlaxy 3aXxBOproBaHb. OKpiM LIbOro, MaTepianbHa JOIO-
MOra HallileHa Ha IiATPUMKY Ta 3a0e3MedeHHs JIIKBIAHOCTI Mauoro, cepen-
HBOTO IiJIPUEMHHUITBA Ta (EPMEPCHKHX TOCHOAAPCTB. €Bporeiichka KOMicis
€Bporeiicbkoro Coro3y TaKoX BHIUISLE TyMaHITapHY JOIIOMOTY HACEIEHHIO, 10
nocTpaxaaio Bix arpecii Pocii.

HemonasHo 22 kBitHs 2020 p., €Bponelicrka Komicis 3pobuia orosno-
HICHHS TPO HAJaHHS TaK 3BaHOI «I0JATKOBOI MaKpo-()iHAHCOBOI» OMOMOTH
VYkpaini y cymi 1,2 mapa eBpo. Ha 11 qymKy, 1l KOIITH TOIIOMOXYTh KpaiHi
MIATPUMYBATH CKOHOMIYHY CTaOlIBHICTh Ta MJIATIXHUN OanaHc.
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OT1xe, y 3B’S3Ky 3 BHUIICHABEJCHHM, MOXKHA 3pOOMTH HACTYIIHI BUC-
HOBKH. €Bponelicbkuii Cor3 € MOJITHYHUM Ta €eKOHOMIYHHUM COKO30M JIEpIKaB-
YJIeHIB, CHUIBHOIO METOIO SIKUX € JOCSTHEHHS MUpPY, O€3IeKU Ta MPOLBITAHHS Y
Bcix chepax xurtsa. OkpiM 1poro €pomnericbkuit Coro3 CpsIMOBaHMIA Ha M-
TPUMKY IHIIUX KpaiH, BKIOYa4Yu YKpaiHy. €Bporelcbka KOMiCis CTBOPIOE
pi3HOMaHITHI IporpamMu HajaHHs (iHaHCOBOi JonOMOrd YKpaiHi, HaBiTb Yy
TaKWi HEJIETKUi Yac y 3B 3Ky ¢ HOIIMPEHHSAM KOPOHOBIPYCHOT iH(EKIIii.
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JIATOPIZ[A TETAHA BOJIOJAVMUPIBHA,
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TEOPETHUKO-IIPABOBA XAPAKTEPUCTHUKA
IHOOPMANINHOI'O MIPOCTOPY B EKOJIOT'TYHIU COEPI

Exonoriuni nuTaHHS BUKIMKAIOTH iHTEPEC B HAacENeHHS YKpaiHu 3
KOXKHMM POKOM Bce Oinbie. 3MI pearyroTh Ha 3almUT CYCHIIbCTBA 1 HAAaIOTh
Bce Oinbine iHpopMallii PO HABKOJMIIHE TIPHUPOTHE CepeOBHIIE. Y 3B S3KY 3
UM €KOJIOTIYHMI IMCKYpC CTa€ He JHIIE CIeliali3oBaHUM, a W 3arajabHO-
BkuBaHNM. «Tema ekonorii Ta HaBKOJIMIITHEOTO CEpPelOBUINa HE3MIHHO 3aiiMae
B MegianpocTopi Ykpainu Bix 2,1 % mo 2,5 % yceoro macuBy IyOsikamiid.
INompu 3aranbHUMl picT Meaiamouisi, BKa3aHa TEMAaTHUKa TAKOX 3pPOCTAE, yTPU-
Myroun no3unii. CepenHiii moka3Huk 3a Bech nepiof 3 2019 mo uepsens 2021 p.
CTaHOBUTS 2,3 % Mmenianons ykpaincekux 3MID» [1]

OpHak, K OpaBUIIO, IPOOIEMH B3a€MOBITHOCHH JIIOAUHHU 3 IPUPOJOI0
3IMIIAIOTECS OOTOBOPEHMMH B TIpeci, COLIaJbHUX Mepexax, Ha KOH(epeH-
LiSX Ta IHIIKUX 3aX0JIaxX, aJiec He BUPILIYIOThCS Ha MPAKTUI. TOMy TaK Ba)IIMBO
MOBEPHYTH BUPINICHHS EKOJIOTIYHUX NUTaHb B KOHCTPYKTHBHE DYCIIO i3 BH-
KOPHUCTaHHSIM BCHOTO KOMIUIEKCY HAasBHHUX IOPUAWYHUX 3aC00iB, SIKi iICHYIOTh B
IpaBoBii Aepxasi.

UYineHe Micle cepel HUX HOCifaroTh iHdopMaliiHO-IIpaBoBi 3acolu,
CIIPSIMOBAaHI HA CTBOPEHHSI CIPHUATIAMBUX YMOB 3aCTOCYBaHHS €KOJIOTTYHUX HOPM,
3a0€3eUeHHS eKOJIOTIUHOI Oe3MeKH Ta peani3alliio 1 3aXUCT MpaB I'POMAISH Yy
cdepi noskiuisa. Exosoriunuii indopManiiHuid MpocTip 3aiiMae B iX mepelniky
YiJIbHE MICIIe, OCKUIBKH € SIBHUILEM, 10 aKyMYJIIO€ B co0i moreHIian indpopma-
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LillHUX Ta €KOJOro-IpaBOBUX PECYpPCiB, L0 MOKIMKAHI YHOPMYBaTHU B3a€MO-
3B 130K JIIOJMHH 1 JOBKIJIIS.

VY HaykoBOMY i IMyOIiIMCTUYHOMY JHUCKYpCl TepMiH «iHbopManiiHuit
IIPOCTIpP» 3aCTOCOBYIOTh B PI3HUX KOHTEKCTaX Ul MMO3HAYEHHS CHCTEMH 30B-
HIIIHIX Ta BHYTPIIIIHO OpraHi3aliifiHuX MOTOKIB iH(opMallii, sSKi, B CBOIO Uepry,
MOXYTb MAaTH Pi3HI XapaKTEPUCTUKU 3 TOUKU 30py JDKEpEN, 3MICTy, METOHIB
300py, mepeaadi Ta iIHTEHCMBHOCTI 00MiHy iH(popMariero Tomo [2]. Bin Takox
MO)K€ BUKOPUCTOBYBATHUCS y CIOBOCIIOJNYYEHHI, L0 BKa3ye Ha HEBHY chepy
CYCHUIBHOI JISUTBHOCTI, SIKa OXOIUTIOETHCS KOHKPETHOIO CHCTEMOIO MOTOKIB iH-
(dopmatiii. B 11boMy ceHci ToBOpATH Tpo iH(OpMaIliiiHi €EKOHOMIYHHIA, HAYKOBO-
TEXHIYHUH, OCBITHIH TOILIO POCTOPH. BXKMBaHHS IIbOTO TEPMiHY B 3a3HAYCHOMY
KOHTEKCTI He Hece B o0l OCOONMBOIO E€BPUCTHYHOIO IOTEHINAY, OCKUIBKH
OLIIBIIOK MIPOIO BKa3ye Ha MPOCTOPOBI Ta CYTO TEXHIYHI 1 TEXHOJIOTIUHI aCIIEKTH
oOMiny iHdopmaniero. EBpuctuuHoro 3micry Leil TepMmiH HaOyBae B pasi
BXHBaHHsA HOTO SIK KOHCTPYKTY, IIO XapaKTepHU3ye MpoLec 3acTOCYBaHHS
iH(opMalii B AKOCTi IHCTPYMEHTY BIUIMBY Ha LiNbOBI Ipynu abo, 3a TepMiHO-
noriero ¢panuyspkoro comionora I1. Bypabe, Ha comiagbHUX areHTiB, IisUIb-
HICTh SIKHX CIIPSIMOBaHA Ha CYCHIIBHHIA PO3BUTOK [3, c. 24].

XapakTepucTuky iH(opMaliifHOro MmpocTopy B LBOMY acHeKTi €
OCHOBHHMMH O3HaKaMH COIalbHO-KYJIbTYPHOI PEBOJIOLIi, sSKa 3acBiguye Hpo
mepexi Bi iHAyCTPiagbHOTO 10 iHPOPMAIIIHOTO CYCIiIBCTBA — HOBOTO THITY
colianbHOI oprasizalii, B skoMy iHGOpMaLifHUI NPOCTIp BUCTYNAE OJHUM i3
KITFOYOBUX (PaKTOPIB CYCHIJIBHOTO PO3BUTKY.

Indopmaniiinuii mpoctip OYKBaJIFHO HApPOMXKYETHCS Pa3oM i3 CHLUIKY-
BaHHSAM Ta KOMYHIKal[i€l0, TOMy HE JIMBHO, 110 1€ TIOHATTSA, HEPELYyCiM, COLiaNbHO-
MOJIITHYHE, SIKe BOMpae B ceOe SIK TEPUTOPIANbHUMA, Tak 1 JOACKKUN (akTopH,
OCKUTBKH CycCIiIbHA iH(OpMallis NPU3HAYAETHCS JUIS JIIOJWHHU, JIOAWHA — il
CIIOKMBaY, 1 6€3 JIOJMHU BOHA BTpavae CBiil CeHC.

3 PO3BUTKOM Ta MOIIUPEHHSIM 3aC00iB aKyMYJIIOBaHHs, 30epeKeHHS Ta
nepenaui iHpopmanilinux pecypcis iHpopManiiHuii mpocTip HabyBae HOBHX
pHC Ta BaXITUBIIIOTO 3HAYCHHS y (OPMYyBaHHI IPOMaJICHKOI JyMKH, BUXOBaHHI,
HapelITi, JOSUIHOCTI YM HE MiATPUMKHU IiI0YOT0 PEXUMy. 3BIICH i BHUIUIUBAE
7oro BenmMye3He 3HAYCHHs, 0COOIMBO y CYCHIIBCTBAX MEPEXiTHOTO Mepiofy, 10
SIKUX HaJEXKUTh M YKpaiHa.

OpHak Ha Lleil yac B HalllOHAJILHOMY 3aKOHOJIaBCTBI HE JierajizoBaHe
MOHATTS «iH(hOpMaIiiHIA mpocTip YKpaiHu», He JaHO W 3aKOHOIABYOTO BH-
3HAYCHHS TEPMiHy «iHQOpMaIiitHuii mpocTtip B ekosoriynii chepi». OcraHHe
He 3rajlyeThes i1 y HayKoBiH JiTepatypi.

BpaxoByloun XapakTepHCTHKH iHQOPMAIIfHOTO MpPOCTOpY Ta HaIle
YSIBJICHHSI TIPO #oro (yHKIIOHYBaHHS B c(hepi eKoIorii, cipo0yeMO BU3HAUUTH
TOJIOBHI O3HaKU iH(opMaliiiHOro npocTopy B eKooriuHiil cdepi, 30kpema:

— CTBOpEHHS iHPOPMaLiTHOro cepeJOBUIIA K YHHHUKA 3a0e3IeueHHs
€KOJIOTIYHOi Oe3NeKH, MiATPUMaHHS EKOJIOTiYHOi piBHOBaru Ta 3acoly st
3a0e3eueHHs peai3alii Ta 3aXUCTy €KOJIOIYHUX IIPaB Ta iHTepeCiB IPOMaIsH;

—nepexin iHQOpMAIIfHUX EKOJOTiYHUX pPEeCcypciB CyCHUIBCTBA B
peasibHi pecypcH pPO3BHTKY €KOJIOTIUHHMX BiJHOCHH 32 PaxyHOK pO3IIMPEHHS
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Joctymy Jo iHdopmanii Ipo HUX Ta MOKpallleHHs iH(popMaliiiHoro 3abesme-
YeHHs J1aHOi cdepH;

— MiJBUIIEHHS 3HAYyNIOCTi Npo0biieM eKonoriuHoi inpopmaniitnoi 6e3-
TIEKH 0COOH, CYCIILTBCTBA i1 HepKaBH;

— CTBOpEHHs e(EKTHBHOI CHUCTEMH 3a0e3leucHHsI MpaBa Ha BiJbHE
OTPUMaHHS, IOIMPEHHS 1 BUKOPUCTaHHs eKoJoriyHoi indopmauii [4, c. 13].

BpaxoByioun BHIIEHaBeJeHE, MOXKHA BHBECTH IOHATTS iH(pOpMAIii-
HOT'O IPOCTOPY B €KOJIOTi4HIN cdepi i BUSHAUUTH HOTO SIK CHCTEMY 30BHIIIHIX
Ta BHYTPIILIHIX OpraHi3alilHUX MOTOKIB iH(GOpMaNii IPo cTaH JOBKILIA, AKICTh
Xap4oOBHX MPOJAYKTIB Ta MPEAMETIB MoOYTy, ska 3a0e3reuye HalekKHE BUKO-
pHCTaHHS, BIITBOPEHHS, OXOPOHY IPUPOJHUX PECypCiB, 3a0€3MEUCHHS SKOCTI
HaBKOJMIIIHBOTO IIPHPOJHOTO CEPEelOBUINA, TapaHTyBAaHHSA EKOJOTiYHOI Oe3-
TIEKH, peai3alliio Ta 3aXUCT €KOJOT1YHUX TPaB.
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JIAHJIIHA AHHA BAJIEHTUHIBHA,

CT. HayKOBHI1 CIIIBPOOITHYK BiIiry Ipo6JieM KpUMiHAIBHOTO 1IpaBa,
KPUMIHOJIOTT Ta Cy10yCTpOO

InctuTyTy nepsxasu i npasa imeni B. M. Kopenskoro HAH Ykpaiun,
KaHI. FOpHJI. HayK

OBMEKEHO OCYJIHI OCOBM SIK CIEHIAJIBHI CYB’€KTH:
YAOCKOHAJIEHHA KPUMIHAJIBHOI BIJHOBIJAJIBHOCTI

Ocyn ocobu, 10 BYMHUIIA KPUMiHAJIbHE MPAaBOMOPYIICHHS, MPUTST-
HEHHS ii 10 KpUMIHAIBHOI BiJIIOBIAaIbHOCTI Ta MPU3HAYEHHS 1l BIAMOBIIHOTO
BUJly Ta PO3MIipy IOKapaHHS € BaXJUIUBUM 1 HEOOXiJHUM, OCKUIBKU 3aIUIIEHHS
Oyb-SKOT0 KPHUMIHAIBHOTO MPABOMOPYIICHHS 0e3 BiAMOBIAHOT peakiii 3 60Ky
JIepKaBU CTBOPIOE 1Mr03it0 Oe3kapHocTi. Lle nmpu3BoauTh, SIK TpaBUIIO, 10 3pO-
CTaHHsI PiBHA 3]I0YMHHOCTI y CYCIILIBCTBI, L0 € BKpail HEraTUBHOIO TEHJICHLIIEIO.

AJle IPUTATHEHHS OKPEMHX KaTeropiit ocid J0 KpUMiHAIBHOI BiaIO-
BiIaJILHOCTI CYIPOBOJKYETHCS IEBHUMH CKJIQJHOIIAMH, OCKUJIbKH TIEBHI CYTTEBI
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https://www.irf.ua/wp-content/uploads/2021/10/dovkillyeva-problematyka

0CO0JIMBOCTI 3JI0YMHIS BUMAraloTh 3aCTOCYBAaHHS ILIOJI0 TaKUX OcCi0 criemialib-
HUX KPUMIHAJBHO-IIPABOBMX 3aXO/IiB Ta 0COOJMBOTO MiIX0ay 3 OOKy JepkaB-
HUX OpraiB. 30KpeMa, 1I€ CTOCY€ThCs OOMEXEHO OCYAHHUX OCi0, 110 BUMHHIM
KpHMiHaJbHE IPaBOMOPYIIEHHS, MepeOyBaloud y OCOOIMBOMY MNCHXIYHOMY
CTaHi, SIKUI TIEBHUM YHHOM OOMEXYE 3/1aTHICTh OCOOM YCBIZOMIIIOBATH CBOT
BYMHKU 1 KepyBaTH HUMH (TakHX OCi0 y JOKTpPHMHI KpUMiHalbHOIO IpaBa Ha-
3MBAIOTh 0CO0AMH 3 TICHXIYHUMHU aHOMAITISIMH).

BinnoBigHO 10 KpUMIHAJIBHOTO 3aKOHOJABCTBA YKpaiHH, 0OMEXKEHO
OCYZIHOIO € 0c00a, sIKa IiJl Yac BUYNHEHHS KPHUMIHAJIBHOTO NIPABONOPYILECHHS, Yepe3
HasBHHUI Yy Hel NCUXIYHUE po3Jiaj, He Oyna 3/1aTHa MOBHOK MIPOIO YCBiJOMITIO-
BaTH cBoi Aii (0e3isnbHicTh) Ta (a00) kepyBatu HUMH (4. 1 cT. 20 KK Ykpainn).
Leii iHCTUTYT IS KPUMIiHATBHOTO 3aKOHOJABCTBA YKpaiHU HOBHM, OCKUIBKU Y
MOTIEPEIHIX KPUMIHAJIBHUX KOJeKcax He OyJio perjaMeHTOBAaHO OCOOIHUBOTO
MiAXO0Iy 1010 KPUMiHAIBHOI BiIIOBIAAIBHOCTI 0OMEKEHO OCYJHHUX OCi0.

THCTHTYT OOMEXKEHOI OCYIHOCTI y 3apyObKHUX KpaiHax, 30Kpema y
kpaiHax €Bponu, copmyBaBcs me Ha noyatky XX cT. (y Aeskux — me y XIX
CT.) 1710 CbOrOJHI 3anuIuBci Maibxe Oe3 3MiH. Hanpuxian, kpumiHalbHe
3akoHOJaBcTBO Irtamii 1889 p. Bke mependavyano MOEAHAHHS PENPECUBHOTO
1 JIIKYBJILHOTO PEXUMIB JIsl 0ci0 i3 ncuxivHuMu aHomamisimu. Leit iHcTUTyT
3HAMIIOB CBii BHpa3 y MOJIOKEHHIX CT. 89 (3HM)KEHHS MOKapaHHS MpW 3Had-
HOMY 3MEHIIICHHI 3JaTHOCTI pO3yMiTH i OaxkaTu BHaciimok xBopobu) KK Iramii
1930 p. Takox i Kpuminansue ynoxenns Hopgerii 1902 p. nepen6adano 3smeH-
[ICHHS MOKapaHHs y BUIAJKy, HEOE3MEeKH Ul TPOMaAChKOTO CIIOKOIO BHACII-
JIOK 3MEHILIEHOT OCYTHOCTI.

KpuminanbHe 3aKOHOJABCTBO KpaiH €BpONU MICTUTH AEIIO Pi3HI 3a
3MICTOM 1 CyTHICTIO MOJIOXKEHHS 111010 OCOOIMBOCTEH KPUMIHAIBLHOT Bi/IIIOBI aJTh-
HOCTI 0ci0 i3 NCUXIYHMMH aHOMAJisIMH, SIKi OOyMOBIIOIOTH CTAaH OOMEXEHOI
ocymHOCTi. | Xo4a KOpiHHUM YHHOM IIi TIOJIOXKEHHSI HE BIIPI3HSAIOTHCS, ajle OKpeMi
BIIMIHHOCTI €, 30KpeMa, 111010 BU3HAYCHHS KPUTEPiiB 0OMEKEHOI OCYIHOCTI.

MenuyHuil i ICUXOJIOTIYHUM KpUTepii 0OMeXeHOI 0CyTHOCTI MICTUTh
KpUMiHaJbHE 3aKOHOJABCTBO TaKMX KpaiH, sk: ®paniis — y cr. 122-1 3a3Ha-
YaeThes, MO 0co0a, sIka Ha MOMEHT BUMHEHHS 3JI0YMHY nepeOyBana y cTaHi
MICHXIYHOTO YH HEPBOBO-IICHXIYHOTO PO3JIaay, IO 3HU3MB ii 3IaTHICTH YCBIIOM-
JIFOBATH Ta KOHTPOJIFOBATH CBOI il (3MEHIIIEHA OCYTHICTB), HE 3BUIBHSIETHCS BiJI
KpPUMiHaJIbHOI BiIOBiJaIbHOCTI, ane Iisi 0OCTaBUHA BPAaXOBYETHCS CYJOM IpH
MIpU3HAYCHHI TOKapaHHs Ta BU3HAYeHHI crioco0y Horo BinOysannst; LBeiiuapis —
3rigHo i3 cT. 11 Cya MoKe MOM’SIKIIUTH TIOKapaHHsI, KO OyJe BCTaHOBJICHA
3MEHIIEeHa 0Cy}1H1CTb y ocobu, sika BUMHMIA 3JI0YUH (SKIIO BHACIIAOK PO3JaLy
IOyIIEBHOI MisUTBHOCTI YU CBiIOMOCTi, a00 BHACTiJIOK HEZOCTAaTHHOTO po3ymo-
BOTO PO3BHUTKY 3JIOYMHELF HE MaB MOXJIHMBOCTI IIOBHOIO MipOIO OLHIOBATH
XapakTep CBOiX JisHb Ta kepyBaTu HuMK); OPH — § 21 Bu3HAua€e MiJCTaBU 3MEH-
LICHOT OCYIHOCTI: AKIIO 3[aTHICTh 0COOM BHACIIJIOK ICTOTHOTO XBOPOOJIHBOTO
po3namy, rIMOOKOro po3iaay CBIIOMOCTI, HEIOYMCTBA YH IHIIOTO MCHUXIYHOTO
BIIXUJIEHHs OyJla 3HAYHO 3MEHILIEHA [IPU 3J0UYUHHIN AiIBHOCTI, TO MOKAPAHHS
MoOke OyTH mom’sikiieHo; Itanist — 3rimHo i3 cT. 89 mokapaHHs [uis Cy0’€KTa
37I04MHY Ma€ OyTU 3HI)KEHUM, SIKIO BiH Ha MOMEHT BUMHEHHS 3JI0UMHY IIepe-

135



OyBaB y TAKOMY IICUXIYHOMY CTaHi, SIKU{ HE BHKJIIOYAB, aje iCTOTHO 3HU)KYBaB
WOro 3/IaTHICTh YCBIJJOMIIIOBATH 1 0a)xaTw, 110 CBIIYUThH HE MPO MPaBoO, a MPO
000B’ 30K IOM’SIKIITYBaTH IIOKapaHHs 32 BUNHEHHS] KPUMiHAIBHOTO IOPYIIECHHS
0c000¥0 13 NCUXiYHOI aHoMatiero; DIHASHIIA — Y § 4 1. 3 BKas3aHo, IO SKIIO
CyJIOM Oyjie BU3HAHO, IO MPU BYMHEHHI 3JI0YMHHOTO JisIHHSA 0c00a HE MOBHOKO
MIpOIO BOJIOZIIIA CBOIM PO3YMOM, X04a i HE MOYKE BBAXKATHCS HEOCYTHOIO, TO i
Ma€ TMPH3HAYATHCS MOKapaHHs Y BHII M030aBIEHHS BOJI YW TPOLIOBHHA ImTpad
(3a mpaBmiamu 4. 1 § 2). KpuMiHaiibHE 3aKOHOJIABCTBO iHIIUX KpaiH, B SKHX
BU3HAYAETHCS TAKUH THCTHTYT, SIK OOMEKEHa OCYIHICTh, HE BH3HAYAIOTh yCiX 1i
KpuTepiiB. 30KpeMa, BOHH HE MICTSTh TICUXOJIOTIYHOTO KpHuTepiro. Hampuknan,
ct. 37 KK Tonnanaii MiCTUTB TOJIOKEHHS, 10 Y BHNAJAKY, SKIIO 0c00a, He3Ba-
JKalOUX Ha 11 TICUXiYHe 3aXBOPIOBAaHHS, MOKE HECTH KPHMIHAIBHY BiJIOBIAIb-
HICTb, Tl MPU3HAYAETHCS MOKAPAHHS Y TOEJHAHHI 13 MOMIIIEHHIM Ccy0’eKTa Ha
JIiKyBaHHSl CTPOKOM Ha pik. Meauunuil kpurepiil BifcyTHIM Ipu BH3HAYEHHI
o0MexkeHOT ocymHOCTI ocib 3 mcuxiunumu aHomanismu 3a KK PecmyOmiku
IMonpma: 3rigHo i3 § 2 cr. 31 oOMexxeHa OCYOHICTh 3a UM KPUMiHAJIbHUM
3aKOHOJJABCTBOM MAa€ Miclle, SKII0O HA MOMEHT BUMHEHHS 3JI0OYMHY 3/aTHIiCTh
PO3YMITH 3HAYeHHS BJIACHOTO [iSHHS YM KEPYBaTH CBOEK MOBEIIHKOKW Y
cy0’exTa 3704MHY OyJIM 3HAYHOK MipOr0 OOMEKeHi, 10 J03BOJISE IMPaBO-
3actocoBusiME PecryOmiku Ilosbina 10 BUMAIKIB BUYMHEHHS 3JI0YMHY y CTaHi
00MEeKeHOT OCYIHOCTI BIIHOCHTH 1 IHIIN BUIAJKH, HE IMOB’s3aHI i3 MEBHUMH
MICUXIYHUMU aHoMaisimu [ 1, c. 419].

HaiinoBHime 0co0IMBOCTI KPUMIHATIBHOT BIAMOBiIANIBHOCTI 0Ci0 i3
ncuxivHUMH aHoMantisimu BusHadeHi y KK ABctpii. 3okpema, y § 34 «OcobnuBi
00CTaBHHH, 1110 ITOM’AKIIYIOTh BiANOBiNabHICTEY [1aBu 4 nependaueHa MOXKITH-
BICTh TOM’SIKIIICHHS MMOKapaHHs 0CO0i, sIKa y CHJIy MCUXIYHUX aHOMAJii He B
HOBHil Mipi 37aTHa pO3yMITH Te, 10 BinOyBaeThes. Buxoasuu i3 Takoro gopmy-
JIIOBaHHS, BiZipa3y YiTKO HPOCIIAKOBYETHCS MO3MIIS 3aKOHOAABIIS LIOAO TOTO,
1[0 0OMEXEHO OCYJHHM MOXKe OYTH BU3HAHHU Cy0’€KT, SKHH Mae came MCUXo-
JIOTIYHY aHOMajito (po3nan), sKka THMYAcOBO OOMEXYe HOro iHTENeKTyaJbHO-
BOJIbOBI 3/1iI0HOCTI, ajie T030aBIisie HOro Takoi 3/I0HOCTI y MOBHOMY 00cCsTy, a
TOMY /10 KPUMiHAIBHOI BiIIOBiAAIBHOCTI TAaKUH Cy0’€KT IPUTATY€ETHCS.

HeonHakoBO TakoX y pi3HUX KpaiHaX BHPINIYEThCS MUTaHHSI MPO
FOPUIIMYHI HACTIIKA BU3HAHHS Cy0’ €KTa 3JI0YMHY OOMEXKEHO OCYJHHUM BHACII-
JOK HAsBHOCTI Yy HBOTI'O ICUXIYHOI aHOMaJlii: HasABHICTh INCUXIYHOI aHOMaIii
BBa)Ka€ThCsI 0OCTABHHOIO, SIKA BUKITIOYAE MOXIIMBICTh MPUTATHEHHS 70 KPHMi-
HanbHO BianoBinansHocTi (KK [laHii); BpaXoBy€eThCS Cy/IOM NpHU MPH3HAYCHHI
HOKapaHHs, aje He € 00CTaBHHOIO, siKa OOOB’SI3KOBO IOM’SKIIyE MOKapaHHS
(kpumiHanbHe 3akoHOAaBcTBO PecmyOmiku Ilombiia, PecnyOmiku Bimopycs,
Aszepbaitmxancekoi PecniyOuiku, I'pysii, Kuprusekoi PecnyGunikn); € o6craBu-
HOIO, 1[0 TIOM’SIKIIy€ TOKapaHHs (KpuMiHajbHe 3akoHOAaBcTBO Itamii, Typeu-
yund, ABctpii, ®PH, Bomisii, PeciyOmiku Bipmenis ta in.). 3a KK Ykpainu
HasABHICTh y cy0’€KTa 3704MHY ICHUXi4HOi aHOMamii (CTaH oOMeXxeHol ocyn-
HOCTi) MOke OyTH BpaxOBaHE CyAOM IIiJ] Yac NpU3HAYEHHS TOKAPaHHS.

BpaxoByroun 3a3HaueHe BHIIE 100 3apyOi’KHOTO JOCBiy BCTaHOB-
JIEHHS 0COOJIMBOCTEN KPUMIHAIBHOI BiOBIAAIILHOCTI OOMEXKEHO OCYIHUX 0ci0,
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HaMOLIBII MPAaBUIBHUM € IiXiJ 3aKOHOJABLIB TUX KpaiH, Yy KPUMiHaIbHOMY
3aKOHOJABCTBI AKHUX HAasBHICTH IMCHUXIYHOI aHOMajii BH3HAETHCS 0OCTaBHHOIO,
SKa TOM’SIKIIy€ MOKapaHHA. 3 ONIAAY Ha Lie MpomoHyemo y 4. 1 ct. 66 KK
VYkpalHH HOpPMY HACTYITHOTO 3MICTy: «BUYMHEHHS KPHMIHAJIBHOTO HPABOIOPY-
LIEHHST 0CO0O0 3 HASBHOKO TICHXIYHOIO aHOMAIIE0, SIKa HE BUKIIFOYAE OCYAHOCTIY.
AJe TakoX MOTPiOHO BIAMITHUTH, IO, HOPIBHSIHO i3 HNEPEBAXKHOIO OLIBIIICTIO
KpaiH €Bporu, KpUMiHaJIbHE 3aKOHOJABCTBO YKpaiHU JOCHUTH YITKO BH3HAYAE
KpuTepii 0OMexkeHoi ocyTHOCTI Cy0’€KTa KPUMIHAIBHOTO NPAaBONOPYIICHHS, a
nonoxenHss KK Ykpainu 1moz0 BuU3HaueHHs 0COOIMBOCTEH KPUMIHAJIBHOI Bif-
MOBIIAILHOCTI OCi0 13 MCUXIYHUMHU aHOMAIIIAMH 32 (OPMOIO iX 3aKOHOZABUOTO
BU3HAUYEHHS B IIJIOMY BiJINOBiJJa€ 3aKOHO/IABCTBY €BPOICHCHKHX JIEPKAB.

Cnncok BUKOPHCTAHHX [AKepest

1. Jlangina A. B. Oco6nuBOCTi KpUMIiHAIBHOI BiJIIOBIAATBHOCTI 0Ci0 3
NCUXIYHUMH aHOMATiAMH: 3apyOiKHUI nocBix. [Ipasosa Oepoicasa. Bum. 32.
KuiB : In-T nepxxasu i npasa imeni B. M. Kopeuskoro HAH Ykpainu, 2021.
C. 417-423

JIIKAPYYK MAPUHA MUKOJTAIBHA,

3100yBayKa BUIOT OCBITH 3-TO Kypcy

(axynbTeTy mpasa, MyONiYHOrO YIPABIiHHS Ta aAMIHICTPYBaHHI

BiHHUIBKOTO JIep>KaBHOTO IearorivHoro yHiBepcurery iM. M. Komo6uHCcEKOTO

OCOBJIMBOCTI PEAJII3AIIIL ITPABA
HA JIOACBKY YHECTB I TTAHICTD

V¥ cr. 3 Koncrurynii YkpaiHu BU3Ha4€HO TiAHICTb JIFOJUHU HAHBUIIOI0
couianpHO0 MiHHICTIO. OKpiM Toro, OCHOBHHIA 3aKOH 3a3Ha4a€e PiBHICTh yCixX
Jozei y cBOilf TiMHOCTI 1 rapaHTye KO)KHOMY IpaBO Ha HOBary 0 0CcOOMCTOl
YECTH 1 TiZIHOCTI. AJle YNHHE 3aKOHOJIABCTBO HE BHU3HAYAE ACDiHIIiil TOHATTIM
«4eCTh» 1 «TimHICTBY. 1le MOSCHIOETHCS MOPAIBHICTIO Ta ETHYHICTIO I[MX KaTe-
ropiii i THM, 1110 BOHM HAJICKATh 0 OCOOMCTHX HeMaiHOBuX mpas [1, ¢. 1-3].
Ipore, y [locranosi [Tnerymy BepxoBroro cyny Ykpainu Bix 27.02. 2009 p. Nel
«IIpo cyoBy MpakKTHKY y CIIpaBax Mpo 3aXHCT TiIHOCTI Ta YecTi (Pi3n4HOT 0cooH,
a TaKOX AUIOBOI permyTallii (i3uyHOT Ta FOPUIMYHOT» 3a3HAUYCHO HACTYITHE:

— MiJ TiOHICTIO CJIiJi PO3YMITH BHU3HAHHS LIHHOCTI KOXHOT (i3HYHOI
0co0u SIK YHIKaJIbHOI 010IICHXOCOIiaIbHOT IIIHHOCTI;

—3 YecTIO IMOB'SI3y€ThCs MO3UTHBHA COIliajibHA OLiHKa 0coOM B oyax
OTOUYIOUHX, SIKA IPYHTY€EThCS Ha BiNOBIIHOCTI 11 MisiHb (MIOBEIIHKH) 3araibHO-
HPUIHHATHM YSBICHHSIM 1po 1006po i 310 [2, c. 8].

To0TO, MOHATTS YECTi i TIHOCTI € OIIHOYHHUMH, TOMY 3aKOHOJIaBeIlb
HE MOKE€ 3aTBEpAUTH KOHKPETHY Ae(iHIIiI0 Y YHHHOMY 3aKOHOJIaBCTBI. BiacyT-
HICTh KOHKPETUKH CIPHSIE MOUIMPEHHIO TOCATaHb HA MPABO Ha JIIOJICHKY YeCTh
1 TiHICTB, 0COOJIMBO 13 3acTOCYBaHHS MeAiMHUX 3ac00iB. 100 3axucTUTH CBOE
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paBo, Hairepie NoTPiOHO MPABHIFHO BU3HAYUTHU MPEAMET Ta MiJCTaBY O30BY.
Hanpuknan, y kareropii cripas, 1e cy0’€KTHBHA TyMKa BHCJIOBJICHA B OpyTab-
Hill (opmi, IpeIMETOM MO30BYy MOXKe OYTH TUIBKH KOMIIEHCAIsl 332 MOPAIbHY
IIKOJY, a MiJICTABOI0 — MPHHMKCHHS YeCTi Ta TiJHOCTI BHACIIIOK MOUIMPCHHS
takoi iHdopmartii [3, €. 2]. 3 1bOro MOXHA BUHECTH, 10 MOPAJIBHOIO IIKOIOI0 €
iHpOpMalis, 10 TPUHUXKYE YECTh 1 TAHICTb, 1, [0 BUCIIOBIIEHA y Ipy0iil Gpopmi.
BaxximmBHM 10Ka30M I10 TaKiil CIIpaBi € BHCHOBOK CYJIOBOT JIIHTBICTUYHOI €KCIIep-
THU3H, SKMM MOX€ OyTH BCTAHOBJICHO HE JIMIIE MUTAHHS TPO TE, YU € BUCIIOBIIIO-
BaHHS (PaKTHYHUM TBEPIHKECHHSAM a00 OI[IHOYHHM CY/DKCHHSM Ta YH MiCTHTBCS
y BHUCIIOBJIIOBaHHI iH(pOpMAIlii HEraTHBHOTO XapakTepy HIOAO IEeBHOI ocoow,
aJie 1 IUTaHHS NPO TE, YU MICTATHCA B TEKCTI BUCIIOBJIIOBaHHS 0OPa3IMBOrO
XapakTepy IOoA0 MeBHOI 0cobu abo 4M BHpakeHO B OpyTaJbHiM, IPHHU3IUBIH
a00 HeNPUCTONHIM (hOpMi BUCITOBIIOBAHHS 11010 TIEBHOI 0cobu [4, c. 4].

IIpore, € pi3HUI MiX ITyOIIYHOO 00PA30i0 Ta OLIHOYHUMH TBEPIKEH-
Hamu. HixTo He MOxe OyTH MPUTATHYTHH O BiINOBIJAIBHOCTI 3a OIIHOYHI
cymxeHHs (BimmoigHo no c1. 30 3axony «IIpo indopmarito»). Bonu He mizn-
JISITAlOTh crpocTyBaHHIO. [I{ompaBaa, OMIHUTH MPaBAMBICTh YU MPAaBUIBHICTH
OLIIHOYHOTO CY/KEHHS Oy/Ib-SKUM IUTIXOM HEMOXKIIUBO, @ TOMY BOHO HE BXOJHTb
JI0 IpeiMeTa CyAOBOro aokazyBaHHS. OIHAK CyJ MOXKE IIepeBIpUTH Ta BCTAHO-
BHUTH BiJIOBIHICTh TifiCHOCTI (paKTUUHOTO TBEpKCHHS. AJKe (akT € karero-
pi€ero 06’ €KTHBHOIO Ta HE3aJIEKHOIO Bl [yMOK 1 TTOTJISAAIB CTOPOHHIX 0ci6 [3, c. 3].

3Bakalo4ud Ha CBOOOJY BHCIIOBJICHHS IyMKH, JOBEICHHS HAsBHOCTI
(baxTy MPUHIKEHHS 9eCTi 1 TIAHOCTI Mae OyTH TOCUTH KIOMITKOIO 1 yaco3arpat-
HOIO CIIPaBo0. BaxximBuM (pakTOpOM € BiIMEKYBaHHS BJIacHE OCOOMCTOI lyMKH
(OLiHOYHUX Cy/XKEHb) BiJl MOCATaHHS Ha IPaBO HA JIOJCHKY YECTb i MHICTS.

Buxozsiuu 3 BHILEHABEICHOTO, TiAHICTh JIIOJUHA € KOHCTHTYLIHHOO
KOHIeNIi€t0. Bel akTh nepkaBy MOBMHHI BiANOBIgaTH 1, 11e KpUTEpiit qoTpu-
MaHHS KpaiHOK NPUHIUITY BEPXOBEHCTBA MpaBa. [ iHICTh JIOJMHU € OCHOBHOIO
METOI KOHCTUTYLIHHOT AepxkaBu. OKpiM IIbOTO, PO3YMIHHS TpaBa Ha JIFOJCHKY
TIIHICTh Ma€ BEJHMKE 3HAYCHHS JJIS PO3BUTKY IPUPOJIHO-TPABOBOI JOKTPUHH
npaB JroauHu. [Ipobnema peaizaiii mpaBa Ha JIIOJCHKY TiIHICTH IOJSTAE Y
BUPOOJICHH] BIACHUX MiIXOZIB, a OT)KE, i NPUHHATTI SAKicHUX pimeHb Koncru-
tyuiitauM Cynom Ykpainu. SIkicHe pillieHHsS Ma€ OyTH JIOTIYHHM, [TOCTiTOBHAM,
Y3TO/DKYBaHMM Ta JIOUUIBHHM. 3Ba)KaroyH, Ha KIOMITKY MPOLEAYPY 3aXUCTy
OO IpaBa, MOTPiOHO OyTH IOPUAMYHO MiIKOBaHMM Y Wil cdepi Ta Brayo
OllepyBaTH BU3HAUCHHSIMH Ta TIOHSTTSIMHU.
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JIOI'THOBA HATAJIISI MUKOJTAIBHA,

CT. BUKJIaJa4 Kaderpy Teopii mpaBa Ta KPUMiHAIEHO-IPOLECYaTbHOT AiSUIBHOCTI
Hamionansnoi akazemii Jlep>kaBHoi npuxopaoHHoi Ciysx0u YKpainu

iMeni borpana XMenbHUAIEKOTO,

KaH/I. TeJl. HayK, JOLL.

OCOBJIMBOCTI 3ATPUMAHHA OCOBA
1 YAC BOEHHOI'O CTAHY

VY cr. 3 Koncruryuii YKpaiHu NpOTrONOIIYEThCS, IO <«JTFOAMHA, il
JKUTTS 1 37I0pOB'sl, Y€CTh 1 TiHICTh, HEJOTOPKAHHICTh 1 OE3MeKa BU3HAIOTHCS B
YkpaiHi HaBUIIOI0 COLIAIILHOKO L{IHHICTION.

IpioputeTHicTs mpaB i cBoOOX MOAMHU minkpecaeHa i y Crpaterii
HaI[lOHAJILHOI Oe3rnekn YKpaiHu, 3aTBep/pkeHoi Ykazom [IpesunmeHra Ykpainu
Ne 392/2020 Bix 14.09.2020 p., B OCHOBY SIKO1 3aKJIa/IcHO aKCIOJOTIUHHIA 3MICT,
BiINOBIZHO 110 sikoro «be3neka aronuHu — Oe3nexa aepkaBu», a 'y 1. 1 po3ainy |
BU3HAYAETHCS, 110 peanizaiist 4.1 cr. 3 KoHcTutynii YkpaiHu — rojoBHa Iijib
JIep KaBHOT MOJIITHKK HAIliOHAJIBHOT OC3MEeKH.

3 2014 p. B Ykpaini TpuBae 30poiiHa arpecisi pociiicbkoi ¢enepauii,
ska 3 24 mororo 2022 p. mepepocia y nmoBHOMacmTabHy. Y pi3Hi icTOpUYHI
nepiogu PO3BUTKY YKpaiHa CTHKalacs i3 CHTYyalisMH, sKi € HEIliIBIaJHUMU:
BiiiHa, 30pOiHI KOHQUIIKTH, 3arpo3d KOHCTHTYIIIHHOMY Jaay, MaHaemil Ta
emiJieMii, CTUXifHI JInXa, TEXHOT€HHI aBapii Ta katacTpodu Ta iH. HaJ3BUYAHI
cuTyarii, SKi y BUMaJKax MaclTabOHOCTI 00YMOBIIOIOTh BBEJICHHS HaJ[3BUYali-
HHUX TIPaBOBHX PEXUMiB. BOHM CTBOpPIOIOTH 0COOJIMBI YMOBH ISl IiSUIBHOCTI
OpraHiB Jiep>kKaBHOI BJIaJIM, IPABOOXOPOHHUX OPTaHiB Ta OLIBLIOCTI JAEpPKABHUX
1 CyCHiJIBHUX IHCTHTYLiH, a OOMEXEHHs TpaB i 3aKOHHUX iHTepeciB 0cib crae
BUMYIIIEHOK HEOOXIJIHICTIO AJIsl MOJOJAaHHS iX HACII/KIB Ta HOpMai3awii KUT-
TEBO BAXIUBHX cep. Y TakWX yMOBax BHUPIIIYETHCS CKIAJHE MUTAHHS OO0
3a0e3eueHHs Pposywmnoro Gamancy JICPHKABHHX Ta CYCHIJIBHUX iHTEPECiB i CTBO-
PeHHS rapaHTm npaB 1 3aKOHHUX iHTepeciB 0coOM SK HaWBHIIOI COLiabHOL
LIHHOCTI B yMOBaX 1X BUMYIICHOTO OOMEXEHHS.

BuxigHuMm (akTopoM BIUIMBY Ha KpHUMiHalbHE NPOBAPKEHHS B YMO-
BaxX HaJ3BMYAWHKX [TPABOBUX PEXKUMIB € crielrdika HOpPMATHBHOTO PETYIIFOBAHHS
oporo mpoiecy. Pazom i3 HopMaMu, XapaKTepHHMH JUIS PETYIIOBAHHS IPaBo-
BiJTHOCHH B YMOBaX HOPMAaJbHOI JKUTTEASUTBHOCTI, 10 HOPMAaTUBHOT KOMIIOHEHTH
NPaBOBOTO PETYJIIOBAHHS BKJIIOYAIOTHCS HAA3BUYAiHI 3aKOHH. BOHHM BCTaHOB-
JIFOIOTh HE TUIBKK cHenu@iuHi 3acO0M Ta MEXaHI3MH MPaBOBOTO PETYJIIOBaHHS,
ayie i MaroTh CBOKO crienu(iky MO/0 Aii y mpocTopi,uaci Ta 3a KoJjoM ocil.
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https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

3akoHoM Ykpainu «IIpo BHeceHHs 3MiH n0 KpuminanbHOro mpoue-
CYaJIbHOTO KOJIEKCY YKpaiHHM IIOJ0 YAOCKOHAJIEHHS MOPSAKY 3AiMCHEHHS KpHMi-
HAJILHOTO MPOBA/KEHHSI B yMOBax BoeHHOTO ctany» Ne 2201-IX Bix 14.04.2022 p.
BKOTpe 3MiHeHO Ha3By po3ainy IX-1 KIIK Vkpainu Ha «OCOOMMBHHA pexHM
JOCY/IOBOTO PO3CIiJyBaHHS, CYAOBOTO PO3MIAY B YMOBAaX BOEHHOIO CTaHY».
TakuM YMHOM, 3aKOHOJIaBellb aKICHTYBaB yBary Ha crenudini KpuMiHaIbHOT
IIPOLIECYaIbHOI ASUTBHOCTI B YMOBaX CaMe L{bOI0 0COOJIMBOIO IIPaBOBOTO PEXUMY.

Binnosiguo mo cr. 1 3akony Ykpainu «[Ipo mpaBoBuil pexxum BO€H-
HOT'O CTaHy» BOEHHHH CTaH — 11 0COOJIMBHI IIPaBOBUH PEXUM, 1110 BBOJUTHCS B
VYkpaini a00 B okpeMux i MiCLIEBOCTSX y pa3i 30poifHOT arpecii 4u 3arposu
Hamaxy, HeOe3NeKd MACpiKaBHIM He3aJeKHOCTI YKpaiHd, ii TepuTOpiaibHIl
LUTICHOCTI Ta Tiepen0bavae HaJAHHS BiIIOBIIHAM OpraHaM JEp>KaBHOI BIIAJIH,
BiliCbKOBOMY KOMAaHJyBaHHIO, BiliCbKOBUM aJMiHICTpallisiM Ta OpraHaMm Micle-
BOIO CaMOBPSIYyBaHHS IIOBHOBa)XXKE€Hb, HEOOXIAHUX IS BiABEPHEHHS 3arposy,
Bifciui 30poiiHOI arpecii Ta 3a0e3ledeHHs HaliOHAJIbHOI OE3MEKH, YCyHEHHs
3arpo3u HeOe3NeKH Jep)kaBHIH Hes3anexHocTi Ykpainu, ii TepuropianbHii
LTICHOCTI, & TAKOK THMYacOBE, 3yMOBJICHE 3arp03010, OOMEKEHHS KOHCTHTY -
HIHHUX TpaB i CBOOOJ JIFOJMHU 1 IPOMaJsIHAHA Ta MPaB i 3aKOHHHUX IHTEpeciB
FOPUIUYHUX OCI0 13 3a3HAYCHHSIM CTPOKY il IIUX OOMEXCHb.

Boennuii ctaH Moke OyTH BBEOCHUI Ha BCild TepuTopii YKpainu ado
OKpeMuX ii MICHEBOCTSIX Ha CTPOK, BU3HAYECHUH BiqnosiqHum Ykazom IIpesu-
JeHTa YKpaiHu, 3 MOXKIIMBICTIO NOAATBUIOTO IPOJOBKEHHS 10 IPUIMHEHHS a00
CKacyBaHHS BOEHHOTO CTaHy. TepHTOpialbHO-TEMIOpajbHA i IMPaBOBOrO
PEXUMY BOEHHOTO CTaHy OOYMOBIIOE i 0coOnMBOCTI Ail HOpM KpuMmiHaNbHOTO
MpoIeCyalibHOTO KOJACKCY YKpalHH y POCTOpi Ta Yaci.

Bignosig#o 10 4.1 cr. 4 KITK Ykpainu kpuMiHalibHE TPOBAKCHHS Ha
TepuTopii YKpaiH! 3OIACHIOETCS 3 MICTaB Ta B IMOPSKY, TepeA0aYeHUX UM
KonexcoMm, He3alneKHO Bifi MiCIlsl BUMHEHHS KPHUMiHAJIBHOTO IIPABONOPYILICHHS.
BonHouac TepuTOpisMH, Ha SKi HOMHUPIOIOTbCS HopMu posaimy 9-1 KIIK
VYkpaiHu € MicLIeBOCTi, Ha SKUX BBEJICHUI BOCHHUII CTaH.

Bimnosigso o cr. 5 KITK Ykpainu npouecyaibHa Ais IPOBOJUTHCS, a
IpoLecyaibHe pillleHHs MPUIMAETHCS 3TiHO 3 TOJIOKEHHIMHU 1boro Konekcy,
YUHHAMH HAa MOMEHT TI0YaTKy BHKOHAHHS TaKOl Ail Y1 MPHAHATTS TaKOTO PillleHHS,
a JOIyCTUMICTh JIOKa3iB BU3HauaeThes mojokeHHsmu KIIK Ykpainu, ski Oynn
YUHHUMM Ha MOMEHT iX oTpuMaHHs. BoaHouac y Bunankax, KOy KpUMiHaIbHE
IPOBA/LKEHHS 3[IMCHIOBATIOCS 10 BBEICHHS [IPABOBOIO PEKHMY BOEHHOTO CTaHy,
a TIPOJIOBXKYETHCSI B YMOBAX HAI3BHYAIHOIO IPABOTO PEXKHUMY, a TAKOXK MOXKE
OyTH 3aBepIlCHE y)Ke MiCsg MPUIHUHEHHS TaKoro, MpOIeCyalbHi BiIHOCHHU
PETYIIOIOThCS HOPMaMH, PI3HUMH 33 TEPHTOPIaTbHOIO Ta TEMITOPAIBHOIO JII€T0.

Kpim Toro, He0OXiTHO BpaxoBYBaTH, IO y BHUIAJKaX BBEICHHS BOEH-
HOrO CTaHy JAep’kaBa Ma€ IIPaBO Ha BIJCTYI BiJj OKPEMUX MIXHAPOJHHUX 3000B’s-
3aHb y cdepi 3a0e3neueHHs npas JOAUHUA. Y cT. 4 MiKHApOJHOrO MaKTy Ipo
IPOMAJIHCBKI 1 MOJITUYHI IpaBa MPOrojouyeThess, mo «Ilig yac Haa3BUYali-
HOTO CTAaHOBHIIA B JICPKaBi, P SIKOMY JKUTTS Hallii nepeOyBae il 3arpo301o i
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PO HAsABHICTb SIKOTO O(ililfHO OroJIOIIYy€eThCs, P KaBU-ydacHUL 1boro ITakty
MOKYTh BJKHUBAaTH 3aXOJiB Ha BIJICTYN BiJ CBOiX 3000B's3aHb 3a nuM I[lakToMm
TIJIBKM B Takid Mipi, B SKii 116 IUKTY€EThCS TOCTPOTOI CTAHOBHINA, IPU YMOBI,
[0 TaKi 3aX0JM HE € HECYMICHUMH 3 iX IHIIMMH 3000B'I3aHHIMH 32 MiXKHAPOJI-
HHUM TIPAaBOM 1 HE TATHYTH 3a COOOI0 AUCKPHUMIHAIIT BUKJIFOYHO HA OCHOBI pacH,
KOJIbOPY LIKipH, CTaTi, MOBH, PEIrii Yi COIIABHOTO MOXO/DKEHHS. ..». Y 4.4, 1, 2
cT. 15 KoHBeH1ii po 3aXUCT IpaB Ta OCHOBOIOJIOKHHUX CBOOO/I JIFOJIMHH TaKOXK
nepenbaueno, mo: «Ilix gac BiifHu abo iHmIOI cycninbHOI Hebe3nekH, sika 3a-
IpOXY€ KXUTTIO Hauii, Oynb-sika Bucoka JloroBipna CTOpoHa MOXE BXKHBATH
3ax0/IiB, IO BIJICTYNAaOTh Bij ii 3000B's13aHb 32 Licto KOHBEHIII€0, BUKIIIOYHO B
THX MeXaX, IKMX BHMara€ rocTpoTa CTAHOBHIIQ, 1 32 YMOBH, 1[0 TaKi 3aX0IH HE
cynepeyarh iHIIUM i1 3000B'SI3aHHSM 3TiIHO 3 MIXXHAPOJHUM ITPABOMY.

Hagenene monokeHHs He MOXke OYTH MiICTABOIO JUIS BIACTYITY BiJ CT. 2,
KpiM BHIAJKIB CMEpPTi BHACITINOK MPaBOMIpPHHX BOEHHHX MiH, 1 Bif cT.cT. 3, 4
(mynkT 1)1 7.

IIponenypa neporaiii Mae CBiif BiIHOBIJHUN MeXaHi3M, MEXi, METy Ta
3armo0i>KHUKN MPaBOMIPHOCTI oOMexeHHs npaB joaunu. [Ipu npomy €CILT
JOTPUMY€TbCS KOHIENNii IponopuiiiHocTi oOMexeHHs NpaB JIOJUHU MeTi
TaKoro 0OMeXeHHs y KOKHOMY KOHKPETHOMY BHIIAJKY.

3a3HayeHa cnenuika MOMMPIOETHCS 1 HA cepy KPUMIHAIIBHOTO IpO-
LIeCy Ta Ma€ BPaXxOBYBATHUCS Y IPaBO3aCTOCYBaHHI.

I3 3ampoBamkenHsaM B YkpaiHi 24 mororo 2022 p. BOEHHOIO CTaHy y
3B’S3KY 13 BIHCHKOBOIO arpeci€rd pociiicbkoi (enmepariii OyJio BHECEHO HU3KY
CYTTEBUX 3MiH, SIKy «BO€HHMI» po3ain IX-1, tak 1 B iHmi posgimun KIIK
VYkpainu. YV 11bOMy KOMEHTapi HaMH MPOTOHYEThCS aHaNi3 HOpM posniny IX-
Icranom Ha 03.05.2022 p.

3aKoHOJABEIb HaJlaB 3HAYHY yBary IMUTaHHIO POJIOBKEHHS 3aMO0DKHIX
3axO[iB Y BUIJISIII TPUMAHHS 1MiJ1 BapTOr0. Y HOBIi 4. 2 cT. 615 KIIK BcTaHOBUB
MOXJIMBICTh TIPOJOBXKEHHS Ha CTPOK 10 30 JHIB CTPOKY Ail YXBAIHU MPO TPHMAHHS
mizx BapTol0 ab0 MOCTaHOBU MPOKYpopa Mpo TPUMaHHS Mix BapToro. Take mpo-
JOBXKEHHS 3/1IHCHIOETHCSI KEPIBHIUKOM OpraHy MpOKypaTtypH (IIOCTAaHOBOIO) 3a
KJIOTOTaHHSM MPOKYpOpa UM CIiJYOro, HOTOKEHUM 3 NIPOKypopoM. | Take mpo-
JIOBYKEHHSI MOYKJIMBE HEOTHOPA30BO B MEXKax CTPOKY JOCYIOBOTO PO3CIIiTyBaHHSI.

Oxpim Toro, 3aKoH mepeadayuB MO CyTi aBTOMAaTHYHE MPOJOBXKEHHS
3al00DKHUX 3aXOMIB y BUIVIALI TPMMaHHS IiJl BapTOLO, SIKi 3aKiHUYyIOThCA. Taxk,
3rifiHo 3 4. 6 cT. 615 KIIK, B pa3i 3akiH4eHHs CTPOKY il yXBaJl MPO TPUMAaHHS
IiJ] BapTOI0, 1 HEMOMKJIMBICTIO PO3IJISLy CYJOM IHTaHHS MPOJIOBKEHHS TaKOIro
CTPOKY, YXBaJla BBKAETHCS MPOJOBKECHOO JI0 BUPIIICHHS CyIOM BiJIOBIIHOTO
MUTAHHS, aJle He OLIbIIe HIXK Ha 2 MICSIIi.

Amnartorivno 3a 4. 5 c1. 615 KIIK, B pa3i HEeMOXJIMBOCTI POBEICHHS
HiIFOTOBYOTO CYAOBOTO 3aCilaHHs B CIpaBax, Jie € 3aro0KHUE 3axXi y BUIIISIL
TPUMaHHS I1iJ] BAPTOIO, BiH BBAXKAETHCS POJIOBKEHNUM (TI0 CYTi, aBTOMATHYHO)
JI0 BUPIIICHHS BiIIOBiAHOrO NMUTAHHS B IiATOTOBUOMY CYZOBOMY 3aciJaHHi,
ajie He OibIIe, Hi’K Ha 2 MICSIII.

141



Haragaemo, mo Bepxouuii Cyn B iHdopMmamiiHOMYy JHCTI Bij
03.03.2022 p. Ne 1/0/2-22 Bka3yBaB Ha Taki OCOOIMBOCTI MPOBEIEHHS 3aCilaHb
LIOI0 3aMO0KHKX 3aX0/IIB Y BUIJISI TPUMAHHS ITijl BAPTOIO:

— MOJKJIMBOCTI BPaxyBaHHs OLIIHKY NEBHUX OOCTaBHH, sIKa HalaBaJIUCs
B MOTIEPE/IHIX yXBaiax, 6e3 BUTpeOyBaHHS BIJIOBITHUX MaTepiajiB B CTOPIH;

— MOXIIMBOCTI (SIK BUHSTOK) IPOBEJICHHS BiJcOKOH(DEpeHIiil 3 Biac-
HUX TEXHIYHUX 3aCO0iB, 3 HEOOXIMHICTIO MPUIICHHS HAIEKHOI YBaru po3’sc-
HEHHIO NIPaB YYaCHUKY, 1110 Oepe y4acThb BiJJIaJICHO;

— Y BHHATKOBUX BHIIQJIKAX — PO3IJSALY IMX MUTaHb 32 BiJICYTHOCTI
TiZI03PIOBAHOTO, 3 HAJIE)KHOK MOTHBAIIIE€I0 TAKOTO MPOLEAYPH;

— TPH KOJIETialbHOMY PO3IJISA/l KJIOMOTAHHS MOXe OyTH PO3TIISTHYTO
TOJIOBYOUHM a00 1HIIUM CYIJICIO 3 KOJIETil, SKIIO KOJICTiaJbHUN PO3IIIs He-
MOXJIMBUH (3BEPHEMO yBary Ha Te, 1[0 NIOJi0HE MPaBUIIO Jli€ HA MEPiof KapaH-
tuHy B 1. 20-5 po3ainy XI KIIK).

Oxpim 3arpumManHs ocobu B nopsiaky cr. 208 KIIK Vkpainu (ocoby
3acTalli Miji yac BUMHEHHs a00 3aMaxy Ha 3JI0YMH, 0c00a IIOHHO BYMHMUIIA 3J10-
YHH, € IpsAMa HeOesreka BTedi 0COOM, MiJJO3PIOBAHOI y BUMHEHHI KpUMIiHAJIb-
HOTO NPaBOMNOPYLIEHHs), IIiJ] 9aC BOEHHOTO CTaHy JAO03BOJIIETHCS NPOBOINUTH
Take 3aTPUMaHHS y pa3i BUHUKHEHHS MiJICTaB, IO BKA3ylOTh HAa MOTCHIIHY
BTEYy TiJI03PIOBAHOI 0COOM. Y TakoMy BHUIAAKy 3aTpUMaHHS BiJOyBa€eThCs
YIIOBHOBAXXEHOIO CIIy>k00BOI0 0c000I0 0€3 yXBalM CIiUOro Cyjai 4 IocTa-
HOBU KepiBHUKA OpPTaHy MPOKYypaTypH.

Ilin wac BoenHoro crany KIIK nosBonse 3arpumyBaru oci6 6e3
YXBaJIM CIITYOT0 CYJJi, Cyly Y IIOCTAHOBH KEPIiBHUKA OpraHy MPOKYpaTypH —
Ha TepMiH, He Oumbmmii 3a 216 rogun (9 ni6) 3 momenty. Ilpu nupomy 3atpu-
MaHiii 0c001 Ma€e OyTH TOBIIOMIIEHO TPO MiT03py MpoTaroM 72 roauH (3 i) 3
MOMEHTY 3aTpUMaHHs. SIKIIO 1[bOro He Bif0YyII0Cs, il MAlOTh HETaltHO 3BUIBHUTH.

KepiBHUK TPOKypaTypH MOXe MPOJOBKYBATH CTPOK TPUMAHHS IIif
BapTOIO 0 OAHOTO MicAIlsl HEOJHOPA30BO B MEXaX CTPOKY JOCYJOBOTO PO3CIIi-
nyBanHs. [IpoTe BiH Ma€ OBIIOMUTH PO i€ MPOKYPOpa BUILOTO PiBHS Ta CYII.

SIKIIO TIPOBECTH MiJrOTOBYE CYAOBE 3aCiaHHS HEMOXIIMBO, OOpaHHUi
3anmo0DKHUH 3axi/l y BUIIISI TPUMAaHHS ITiJ BAPTOIO BBAXKAETHCS MPOJIOBKESHUM
JI0 BUPILICHHS BIAMOBITHOTO NMUTAHHSA, ajie He Oiiblle HiX Ha JBa Micsaui. Tak
CaMo IMPOJIOHTYETHCS 3AMOODKHIM 3aXiJ] Yy BUIVIAI TPUMAHHS IiJ BapTOO Mil
4ac CyI0OBOTO PO3TIISAY.

VY KpUMiHaJIBHUX MPOBAKEHHSX, B AKUX XKOJAHIH 0cobi He Oyno Ho-
BiJIOMJICHO TIPO MiJ03pYy HA JaTy BBEACHHS BOEHHOTO CTaHy, CTPOK BiJ 3a3Ha-
YeHOI JaTH JI0 JIaTH MPUIIMHEHHS YM CKAaCyBaHHS BOEHHOI'O CTaHy HE 3apaxo-
BYETBCS JI0 3aTATBHUX CTPOKIB TOCYJOBOTO PO3CIIiTyBaHHS.

ToOTo cTpOoK 3aTpUMaHHA CKianae Tpoxu MeHme 11 1ib, mo Aocutk
OaraTo SIK AJsl 3amo0DKHOrO 3axoay. BHHHMKae MUTaHHS IOIIIBHOCTI TaKOro
CTPOKY, sIKe Hapasi 3aJMIIaeThesl BigkpuTuM. Ha Hamry myMmKy, Takuil CTpOK €
HETIPOTIOPLIIHIM HaBiTh B YMOBaX BOCHHOT'O CTaHy.
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JIOTTHOBA CBITJIAHA MUKOJIATBHA,
CT. BUKJIaga4 kadepu npaBa XMeIbHUIBKOTO HAllIOHATBEHOTO YHIBEPCHTETY,
KaH/I. FOpHJI. HAYK

AKTYAJIBHI ITPOBJIEMU 3ABE3IIEYEHHS ITIPABA
HA CIIPABEJIMBUU PO3IJISA CITIPAB
B NIOPAJAKY HUBIJIBHOI'O CYJOYHUHCTBA

IMpoGnemu 3abe3nedeHHs MpaBa Ha CIPaBEUIMBHHA PO3MIILA CIPaB B
HOPAAKY IUBLIBHOTO CYIOYHHCTBA € aKTyalbHUMH, OCKLUIBKH MpaKTHKa €Bpo-
MEeHCHKOTo Cydy 3 NpaB IIOJWHH € CTaHIAPTOM, Ha SKHH OPiEHTYIOThCS CYIH,
3MIIHCHIOIOYH NTPABOCY IS

ITpaBocymast 3a CBOEIO CYTTIO BU3HAETHCSA TaKHM JIMIIE 33 YMOBH, IO
BOHO BiJIOBila€ BUMOIaM CIIPaBEIMBOCTI 1 3abe3mnedye e(eKTHBHE IOHOB-
JIEHHS B TIpaBax. 3arajbHOIO AeKiapallieto mpas moauHu 1948 p. nepenbaueHo,
0 KOXKHA TIOAWHA Ma€ MPaBo Ha eeKTHBHE MOHOBIICHHS B IPaBaX KOMIICTEHT-
HMMH HallilOHAJIbHUMM CYAaMH y BUIIQAKaX MOPYIIEHHS il OCHOBHMX IIpaB, Ha-
nanux 1t Koncruryiieto abo 3akonom (ct. 8). [IpaBo Ha edekTuBHUIT 3aci0 3a-
XHCTY 3aKpIiIUICHO TaKOXK Y MiXKHApOAHOMY TIaKTi IIPO TPOMAJISHCHKI Ta MOJITHYHI
npasa (ct. 2) i B KonBeH1ii npo 3axucT npas Ta 0CHOBHUX cBoOox (cT. 13).

3rigHo cT. 6 €Bpomeiichkol KOHBEHIIIT PO 3aXKCT MPaB Ta OCHOBHUX CBO-
00/ 3aKpIMJICHO TPaBO Ha CIPaBEUIMBUI CYIOBUH po3risn: 1) mpaBo Ha po3-
IS CIpaBY; 2) CHOpaBeJIUBICTh CYI0BOTO PO3IIILY; 3) MyOIiuHICTh pO3IIIsLay
CIpaBH Ta MPOTOJIOIICHHS;, 4) PO3YMHHUI CTPOK PO3MIISAY CIpPaBH; 5) PO3MIIsL
CIIPaBH CyJIOM, BCTAHOBJICHUM 3aKOHOM; 6) HE3aJIeXKHICTh 1 0€3CTOPOHHICTH CyLy.

VYkpaiHCchbKe 3aKOHOAABCTBO HE PO3KPHBAE 3MICT IIpaBa HA CIIPaBEIIH-
BUM CYJIOBUH PO3INIA] y KOHKPETHiH NMpaBoBili HOpMi, IPOTE BTLIIOE 1 3akpin-
JIIOE OKpeMi HOro CKIaAHUKY B Pi3HUX HOPMATHBHO-IPABOBUX aKTaX. 3 LbOIO
npuBoxy Brano BucioBuBCS B. ['opomoBenko, sikuit 3ayBaxkuB, mo KoHcTm-
Tyuis YKpaiHu, IpsiMO He BU3HABIUY NPUHIUITY CIIPABEATUBOCTI, BTLNMIA YHC-
JIeHHI HoTo CKIagHUKH y po3ainax I «3aramsni 3acammy», Il «IIpasa, cBobomu Ta
000B’I3KM JIFOAWHY 1 TpoMaasauHay [1].

3axuCT HEeBiI’eMHHX TIpaB i cBOOO/I JIIOAWHM MTOKIIAJICHO Ha CYJ, L0 3a-
KpIIICHO B CyIOYCTPIHHOMY 1 MpoIecyalsHOMY 3aKOHONABCTBI. 30KpeMa, y CT. 7
3akony Ykpainu «IIpo cymoycTpiii i cTaTyc cyquiBy» CIpaBeAIMBUIl Ta HeyIe-
peIDKEHU PO3IIISL CIIPAaBU y PO3YMHI CTPOKHU, BCTAHOBJIEHI 3aKOHOM € CKJIaJ-
HHUKOM IIpaBa Ha CymoBHUH 3axucT. CIpaBeUINBICTh, JOOPOCOBICHICT Ta PO3yM-
HICTh BU3HAYAETHCS 3acaJlaMH IMBLIbHOTO 3aKoHOMaBcTBa (cT. 3 LIK Ykpainn).

3rigHo cT. 2 1{UBiIBHOrO MPOLECYaNbHOI0 KOJIEKCY YKpaiHU 3aBJaH-
HSAM IUBINBHOTO CYHOYMHCTBA € CIIPaBEIIMBHUH, HEyNepemKeHNil Ta cBOe€Jac-
HUH pO3MIIAA 1 BUPILIEHHS IMBIIBHUX CIpPaB 3 METOI0 €(PEKTUBHOIO 3aXHUCTY
NOPYIIEHUX, HEBU3HAHUX a00 OCIIOPIOBAHMX IPaB, CBOOOM M iHTEpeciB (i3zuy-
HHUX 0ci0, IpaB Ta iHTEepecCiB IOPUIUYHKX OCi0, iHTEpeciB AepkasH [2].

ITpaBo Ha cnpaBeIMBUN PO3MJILA MOXHA PO3INILAATH B LIMPOKOMY i
BY3bKOMY 3HAa4eHHi. Y MIMPOKOMY CEHCI Iie IpaBo 3akpileHo B 1. 1 cT. 6 Kon-
BEHIIIT PO 3aXKCT MPaB Ta OCHOBHUX CBOOO/. Y BY3bKOMY CEHCI IIpaBO Ha crpa-
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BEJUIMBHI CyIOBHIT PO3IIISL OXOILTIOE JIMIIIE CIPABE/UIUBY CYJOBY IIPOIEAYPY, a
TAKOX BUMOTH HE3AJIIC)KHOCTI Ta OE3CTOPOHHOCTI Cyxy, MyOIiYHOCTI U PO3yM-
HOCTI CTPOKY CyJ0BOro posrisiay [8].

IpaBo Ha cripaBeUTUBHIA PO3III] € KOMIDIEKCHUM MOHATTSIM, SIKE CKJIa-
JA€ThCS 3 CYKYITHOCTI eleMeHTiB. BkaszaHi eneMeHTH Oynu BHpPOOJICHI TpaKTH-
KO0 €Bporeicbkoro Cy/y 3 Mpas JIOJIUHH, a caMme: 1) IHCTUTYLIHHIIA — BUMOTH,
IO BHCYBAIOTHCS /IO CYY SIK IIEBHOTO 1HCTHTYTY AEMOKPAaTHYHOTO CYCIIJIbCTBA
1 cKIamy cyny AJIsl po3IiIsify clpaBH (IpaBoO Ha JOCTYI 10 CyAY, HE3aJIeXKHICTb,
0€3CTOPOHHICTb CYAy, CTBOPEHOTI'O 3TiJIHO 3aKOHY); 2) IPOLELyPHUH — BUMOTH,
IO BHCYBAIOTHCS IO NPOLEAYPH BiANpPAaBICHHS MNPAaBOCYAAS Y LMBLIEHHX
CIpaBax: HaJle)KHa Cy/I0Ba Ipoleypa, MyOJIiYHUI CyI0BHIA PO3IIIsi, PO3yMHUIt
CTPOK PO3TIISTY CIIPaB.

Ha nymky Komaposa B. B., IlyBinu T. A. BUKOHaHHS CYJOBOTO pi-
LIICHHS SIK SJIEMEHTA MpaBa Ha CIPaBEIUBUIl CyJOBUIA PO3TJISA]] TEKCTYyalbHO HE
nepeabavere y m. 1 cr. 6 KoHBeHIii, mpoTe 3aBISKH €BOJIOIIHOMY TiayMma-
YEeHHIO 3a3HA4YEHOi CTaTTi 3 YacoM IOYaJo BU3HABATHCh HEBiJ’€MHOIO rapaH-
Tiero mporo mpasa [10; 12, c. 83].

Tak, y pimenHi y cripasi [lImaneko npotu Ykpainu Bix 20 numnas 2000 p.
€Bporneiicbkuil Cya 3 MpaB JIIOAWHY 3a3HAYMB, L0 NPaBO Ha cyx Oyio O nuire
UTI03i€10, SKIIO O Nep)kKaBH JOIYCKadd TaKHH CTaH pedei, KOJIM OCTaTOYHi pi-
[IeHHS HAIOHAIPHUX CYHIiB 3aJUINATNCh 0 HEBUKOHAHUMH, a TIyMadeHHS
qacTUHU Tepioi c¢T. 6 KOHBEHIIT BUHATKOBO SK TaKoi, IO CTOCYETHCS JIMIIE
JOCTYITy JI0 CyIy Ta IMPOLEIypU PO3TIIsAy CIPaBU y Cyli, OyJI0o O HECYMICHUM i3
NPUHIUIIOM BEpXOBEHCTBA MpaBa, SIKMH Jep)KaBU-ydacHHLI 3000B’I3aJIUCh J0-
TpuMyBaty, patudikyroun KonseHuiero. 3Bakaroun Ha ne, Ha aymxy €CILI,
BHUKOHAHHS PIllICHHS Oy/b-5SKOTO CyIy MOBHHHO PO3TIISAATUCH Y CBITII BUMOT
crarti 6 KoHBeHIIT CK1a0BO0 YaCTHHOO PO3IJIAy crpasi [9, c. 22].

TakuM YMHOM, CJTiJ] BAOKPEMHTH TaKi CTPYKTYpPHI eJIeMEHTH NpaBa Ha
CTIpaBeLIMBUIT CYOBHIA PO3TIISA:

1) mpenimMinapHU# (OCTYN 10 Cyxy), IO € MEPETyMOBOIO peai3allii
IHIITUX €JIEMEHTIB;

2) iHCcTUTYLiHUH (He3ae)KHUH, O€3CTOPOHHIH CyJ, BCTAHOBJICHUH 3a-
KOHOM), SIKUi BimoOpakae O3HAKH HE3aNe)XHOTO CYIy B JEMOKPAaTHYHOMY
CYCHIBCTBI;

3) mpouecyanbHuil (IyOIiuHICTh, PO3ZYMHHUH CTPOK PO3IVISAY CIIPaBU
Ta CIpPaBeUIMBICT PO3TJLILY Y BY3bKOMY DPO3YMiHHI ab0 chpaBeUTUBE CITy-
XaHHs), SKUH BioOpaxkae mpolecyalibHi BAMOTH PO3TIISIY CIIPaBH;

4) neriTumaniiHui (MpaBoOBa BU3HAYEHICTh 1 BUKOHAHHS PILLICHb CYAY),
3aBIISIKM SIKOMY BiZIOYBa€ThCs JICTITUMI3AIlisl CyIOBHX pillleHb Ta JOCSTAEThCS
MeTa MpPaBOCYAJs, IO MOJNATae y BCTAHOBJECHHI HPaBOBOi BH3HAYEHOCTI Cy-
crinpHUX BinHOCHH [11].

IcTopruHnM mKeperioM KOHIENIIT CIPaBeUTMBOrO PO3IIBiAy € OpuTaH-
CbKa KOHIICIIis HaJIe)KHOI MPaBoBOI NMPOIEeLypH, TOOTO 3aCTOCYBaHHS IpaBa
OopraHamMu IIpaBoOCy i (CylamH) BIiAMOBITHO 110 BCTAHOBJIEHHX CAHKIIOHO-
BaHMX [EP)KaBOIO IOPUIMYHHMX TNPHUHIMIIB 1 MpOULEAyp UId TapaHTyBaHHSI
1 3aXMCTY KOHCTUTYLIHHUX Ta OCOOUCTUX MPaB JIOJUHY i TPOMaASHHUHA.
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[TpyuuHaMKu NOPYLIEHHS [IPaB TPOMaAsHWHA HA CHpPaBEUIMBHH pO3-
TJISIT CIIPaBH € HACTYIIHI:

1) HeoCKOHAalEe 3aKOHOAABCTBO — HAWYacTille MOPYIIY€eThCS HOPAIO0K
IOBIZIOMJIEHHS YYaCHUKIB IIPO Yac 1 MiClie pO3Iisy CIpaBU. 3arajlbHa KOHIEI-
ISl CIPaBEAIMBOIO CYJOBOI'O PO3IILILY OXOILTIOE (DyHAAMEHTAIbHUM IPUHIHIL
3MarajbHOCTI TPOIlECYy BUMarae, 1mod ocoOy, HIOAO SIKOi MOpPYIIEHO MHpoBa-
JUKEHHS, 0yJ10 poiH(popMOoBaHo 1po el (hakT. HeBpydeHHs: CTOPOHI HATICKHUM
YHHOM CYJOBHX JOKYMEHTIB MO)KE 1M030aBUTH Horo abo ii MOMKIMBOCTI 3aXu-
matu cede y nposapkerHi (1. 37 pimenns €CILI y cnpasi JlazapeHko Ta iHmi
npotH Ykpainn) [5];

2) BUMOTa 10JJ0 MOTUBOBAHOCTI CYJIOBUX PIllICHb, KA MEBHOK MipOIO
€ aHanorom oOrpyHroBanocti. Tak, y crnpasi KoreHko Ta iHIm npotu YkpaiHu,
€CIIJI mocraHOBUB M0 Majio Micie mopymieHHs 1. 1 cr. 6 KouBenrii, mo
3000B’s13y€ HalllOHaNbHI Cyau OOIPYHTOBYBaTU CBOi pilleHHsS. I'poMajasHu
VYkpainu nockapxuiucs go €CIUI Ha Te, mo iXHi apryMeHTH He Oy/Iu Hajlex-
HUM YMHOM PO3IJIHYTI CyAaMH Iifl 4ac po3MJIsiAy CIIPaBH, a HAIlOHANBHI Cyau
HE HaJau OOIPyHTYBaHHS Y CBOIX pillIeHHsX [6];

3) pillleHHs CY/iB HE BUKOHYIOTBCS HAJICKHAM YHHOM. 30kpema, ECTLIT
y CBOiX pilIEHHSX, AKi OyJu yXBajleHi IPOTH YKpaiHM, 3ayBaKUB caMe Ipo
MOPYILEHHS HAIIOI0 AEPXKAaBOIO NpaBa 0cOOM Ha CHpaBeJIUBHN CyJ, KOJIU He
OyJIi BUKOHAHI OCTaTOYHI Cy/IOBi pillleHHS y crpaBax IBaHOB npoTn Ykpainu Ta
Bypmua potu Ykpainu [7];

4) cymoBa cucTeMa HE BIJMOBiJa€ BUMOTaM CYJOYMHCTBA i He 3a0e3-
neyye TOCTaTHI MpoLecyanbHi rapanTii.

OTxe, CIpaBeAIMBICTh — OJUH 3 HaWBaXUIMBIIINX NPHUHIMIIB IIPaBO-
BOi AepxaBu. JIoOTpUMaHHS NpaBa Ha CIIPABEUIMBUM CYJ € TapaHTI€I0 3aXHCTY
Oyab-KOT0 1HIIOTO TpaBa, a 3 JAPYroro — OJHIEI0 3 MEPEAyMOB yYTBEPIKCHHS
CYJI0BOT BJIaJIH SIK IOBHOI[IHHOTO MEXaHi3My TpaB i CBOOO JIFOIHHH.

Kareropist «cripaBesIMBICTY» BiIOBITHO 10 CyYacHUX TIOTJISIB Ha Lel
(eHoMeH OaraToacleKkTHa i Ma€ KijlbKa 3HAYeHb: B3ipellb, CTAaHAAPT IOBEIIHKH
Jrofiei, 6e33anepeyna npaBoBa LiHHICTb, KPUTEPil OLIHIOBAHHS YHHHOTO IIpaBa.
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JIO3IHCHKUIA OJIET I[NETPOBNY,
CTyZeHT 1-ro Kypcy IOpHAHYHOTO haKyIbTeTy
XMenbHUIBKOTO YHIBEPCUTETY YIpaBIliHHA Ta npaBa iMeHi Jleonina FO3pkoBa

TIPABOBA KVJBbTYPA B YKPAIHI

Hacamnepen, 1 po3KpUTTs TE€MH, BBaXKAaeEMO 3a HEOOXiJHE, BU3HA-
YHUTH, IO MH PO3YMIEMO MiX MPaBOBOIO KyJIbTYpolo. [IpaBOBOIO KyIBTYpOIO
BBaXXarOTh pi3HOBI/IJIOM 3arajbHO1 KYJbTYpH, sKa CKIaHA€TbCA 3 AYXOBHUX
1 MaTepiabHUX LIHHOCTeH. B CBOIO 4epry mpaBoBa KyJIbTypa, SIK IPaBUIIO,
MOJIIISIEThCS HA 3 €NIEMEHTH, Cepejl SKUX BUAUISIOTH: MPABOBa KyJIbTypa CyCHilb-
CTBa, IpodeciiiHo rpynoBa Ta iHAUBIAyaIbHA [IPAaBOBA KyJIbTypa.

ono cycminbCcTBa, TO KOXHE CYCIIJIBCTBO CTBOPIOE CBOIO IPAaBOBY
KyJ6Typy. OJHI€I0 3 03HAaK MPABOBOI ICP)KABU € BUCOKHI PIBEHb PO3BUTKY CY-
crinecTBa. TOOTO came CycIiIbCTBO pO3yMi€ CBOI IpaBa i CIpUsi€ IPUBEACHHIO
iX y Zit0, THM CaMHM B SIKOMYCh CEHCI 0OMEXY€ NepkaBy il He Jae ili BUKOpHC-
TOBYBATH HE3HAHHS WIEHAMH CYCIIIBCTBA MPaB B CBOIX KOPHCHUX LIIIX. Arne
JUI TOoro abu cq)opMyBanacsl npaBoBA KyIbTYpa, HOTPiOHO, MO0 Yy KOXHOI
JIIOIUHA TIeBHI HpaBOBl 3HaHHS, ¥ T.4. i MeXaHi3M IIOBaru 10 mpasa Oyiu 3a-
KapOoBaHi B IIPaBOCBiIOMOCTI.

Omxe, MpaBoBa KyJbTypa CyCHiIbCTBA IPYHTYEThCS Ha TIAHIBHUX MOPaIb-
HUX HOpMax, YSIBJICHHI IO A00po Ta 31710, CBOOOIY Ta CIpaBeUIUBICTh, 1110 Ta-
KOX CBIUMTH IPO IPHHAIEKHICTh MPABOBOI KYJIBTYPHU IO 3arajlbHONIOACHKOL.
YuM BHIIE piBEHb KYJIBTYPH Ta MOPAIBHOCTI OCOOMCTOCTI H CyCHiIBCTBA, THM
CHPUIHATIMBILI BOHM 1O CBOOOIM i mpaBa. UuM OUIBIIOI MOPANBHICTIO Ta
IHTEJIEKTYaJIbHOI0 HE3aJISKHICTIO BOJIOZI€ OCOOHUCTICTh, TUM OllIbIlIe TOTOBAa BOHA
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JI0 3aCBOEHHS IPAaBOBUX HOPM, JI0 PO3yMiHHsI 00OB’SI3KY 1 BiANOBIAANBHOCTI Iie-
pel CYCHiNBCTBOM 1 JIFOIBMH, 0 YCBIIOMIICHOTO BiJHOIICHHS /0 3aKOHiB. Taka
OCOOUCTICTb € 3aMOPYKOI0 YTBEPPKEHHS 1 peaizallii mpaBoBoro 3akony [ 1, c. 242].

Sk 3a3HavaNOCh NONEPEIHBO, APYTOI0 CKIAI0BOIO TIPABOBOT KYJIBTYPH
€ podeciiiHO rpyIoBa MpaBoBa KyJibTypa. JJaHuil BUJ KyJIBTYPH € KyJIbTYPOIO
IPYIH YM KOJICKTHBY 1 Ma€e Ha MeTi 3allikaBUTH Y NEBHOMY IMPABOIOPSIKY Ta
opranizoBaHocTi. [lepeBaKHO BOHA ITPUTAMaHHA Til CHUIBHOTI JIFOJICH, SIKi MPO-
(eciitHO 3aliMalOThCS IOPUANYHOIO AiSNIBHICTIO, TOOTO MalOTh (haxoBy OCBITY Ta
HeBHY NMPaKTUYHY HiarotoBky. ToO6To mpodeciiiHo rpymoBa mpaBoBa KyJbTypa
MIPUITyCKAa€ 3HAHHS 3aKOHO/ABCTBA, TEPEKOHAHICTh Y HEOOXIIHOCTI 1 KOpHC-
HOCTI 3aKOHIB Ta MiZI3aKOHHUX aKTiB, a TAKOXK BMiHHSA KOPUCTYBAaTUCS 3aKOHAMU
Ta IHIIUMH HOPMAaTHBHO-TIPABOBUMH aKTaMH Y MOBCSKACHHOMY JKHTTI.

TpeTporo i OCTaHHBOIO CKIIAJ0BOIO IIPABOBOI KYJIBTYPH € IIPABOBa KYJIb-
Typa ocobucrocti. [IpaBoBa KynbTypa 0coOM BKIIOYAE MPaBOCBLIOMICTb, PO3Y-
MiHHS NPUHIMIIB TpaBa, MOBary J0 HHOTO, BIEBHEHICTh Yy CIIPaBEIIUBOCTI
3aKOHIB, IOPUIMYHUX NpaB i 0OOB’S3KIB Ta IHIIMX MNPABOBHX SBUIL, a TaKOX
HOBE/IHKY, [0 HE IPOTUPIYNTH PABOBUM IIPHIIHCAM.

3a 3MiCTOM MPaBOBY KyJbTYpY JOLUIBHO MOAUISATH Ha Taki OJOKH:

a) MPaBOCBiIOMICTb SIK CHCTeMa BiJOOpa)KeHHs CyO0'€KTOM NpaBoOBOI
IIACHOCTI;

0) mpaBOMipHa TIOBE/IiHKA 1 MPaBOBE MHUCIICHHS;

B) pe3yJIbTaTy IPaBOMIpHOI MOBE/IHKY 1 TPaBOBOrO MUCIEHHS [2, ¢. 171].

OnHAM 3 HAWTOJIOBHIIINX IUISAXIB PO3BHUTKY Li€l MPAaBOBOT KYJIBTYPH €
IPaBOBE BHXOBAHHS HACEJIEHHS — IIEBHA MISUIBHICTH IOPHIMYHHUX a00 (Bi3MuHMX
0ci0, cpsiMOBaHa Ha ITiJBUIIIEHHS PiBHS IIPaBOBOI CBiIOMOCTI 1 IPABOBOI KYJIBTYpPU.

He MoxeMo He 3a3Ha4MTH, II0 HA JAHOMY €Talli PO3BUTKY HaIIoOi Jep-
JKaBH TIPAaBOBE BUXOBAHHS HACEJICHHS € JOCHThH BaXXJIMBUM €IE€MEHTOM, OCKIIBKH
came BOHO (DOpMye IPaBOCBIAOMICTh TPOMAJSH Ta MiJBHINYE PIBEHH IIPAaBOBOI
KynbTypH. [IpaBoBe BUXOBaHHS B TIEPEXIHOMY CYCIIJIBCTBI, 30KpeMa B yKpaiH-
CbKOMY, € CKJIaJJHUM Ta CyHepewInBUM 3aBJaHHAM. Lle noB’s3aHo, mepl 3a Bee,
3 HU3bKHUM PIBHEM IPABOBOI CBIJIOMOCTI i MPaBOBOI KYJIBTYpH B CYCIiIbCTBAX
TpaH3UTUBHOTO THITy. OCHOBHHUMH 3aBIaHHSMH Ta HAIPSIMaMHU [IPABOBOTO BHXO-
BaHHS y CydJacHIH YkpaiHi €: oOIpyHTYBaHHS KOHIIEMIIi IPaBOBOTO BIXOBAHHS
HACEeJICHHS; CTBOPEHHs arMoc(depu MoBaru 10 3aKOHIB Ta 60poThOa 3 KOpyI-
1i€10; MiIBUIIIEHHS PiBHSA 3arajlbHOI MOPaJIbHOCTI IPOMAJISH; CTBOPEHHS Oararo-
CTYIIHYACTOI CHCTEMH MPABOBOTO BUXOBAHHS Ta OCBITH; MiJIrOTOBKA CIIELIaIiCTiB
i3 mpaBoBoro BuxoBaHHsA Touio. OcoOnMBY yBary HEOOXiZHO TPHILUIATH
(hOopMyBaHHIO BUCOKOT'O PiBHS NMPABOCBIZIOMOCTI MOJIOJII, TOMY IIO CamM€ BOHA €
AKTHBHOIO YaCTHHOIO CYCITUILCTBA — PEANbHOIO CHIIOIO, sIKa 3/IaTHA BIUIMBATH 1
HATPaBJIATH 3MIHH Y CYCHINIbCTBI [3, ¢. 55].

ITincyMoBY104H, OCKIIBKH YKpaiHa BBAXKAETHCS IPABOBOIO JAEPKABOIO
BIJIMIOBIZTHO 1 CYCHIILCTBO TIOBUHHO MAaTH BIMOBIJAHY TPAaBOBY KYJIBTYpY.
Ockinbky Hallla IpaBOBa KyJIbTypa HE € JJOCKOHAJIO0 B Hel € moTpeba mocTiiHO
po3BuBatucs. Ha Hamry gyMKy mpaBoBa KyJbTypa YKpaiHH CTaHe HaOIMKEHOIO
JI0 ifieaity JIMIIe TOJi, KOJIM KOXKEH TPOMaJITHHH HAIIOl IepKaBu Oyjie po3yMiTh
CBOIO pOJIb y TIPAaBOBOMY JKUTTI KpaiHM W 3MOKE CaMOCTIHHO aHaji3yBaTH
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YHHHE 3aKOHOAABCTBO. [IpoTe, Ha Xkallb, Ha CHOTOJHI I[LOTO HEMAE, i, o0 Xoua
0 HAOJIM3UTHUCS J0 TAKOTO PE3yJbTaTy, MOTPIOHO IIUPOKO PO3MOBCIOIKYBATH
TaKy imeoJorito, sika 0a3yeTbCsl Ha TepMiHAX MOBaru A0 NpaBa, BEPXOBEHCTBA
IpaBa, a TaKoX 3HAHHS Ta PO3YMIHHS POJI MMpaBa B CYCHUIBHUX BiJHOCHHAX.
TakuM 4yuHOM, MOKHa Oyze 3HAYHO NMPUCKOPHUTH MPOIEC PO3BUTKY MPaBOBOL
KyJIBTYpPH i pa3oM T00yXyBaTH JIHCHO NEMOKPATHYHY, IPABOBY JIEPKaBY.
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JIIOBUNY AHHA MUKOJIAIBHA,
yuenuii cekperap HJII nmpaBoBoro 3abe3neueHHs
iHHOBauiitHoro po3Butky HAIIpH Ykpainu,
KaH/I. IOpUJI. HAyK

AESIKT ACIIEKTH 3AFAJII;HO€BPO]'[EVICBKHX CTAHJAPTIB
BHUIIOI OPUUYHOI OCBITH: JOCBIJ 4151 YKPAIHHN

BiamosinHo 10 4. 1, 2 cr. 3 3akony Ykpainu «IIpo ocBiTy» [1] koxkeH Mae
MpaBoO Ha HKiCHy Ta JOCTYNHY ocBiTy. [IpaBo Ha OCBITY BKJIIOUYAE TPaBo 3710~
OyBaTH OCBITY BIPOJIOBYK YCHOTO JKHTTA, MPABO HA JOCTYTIHICTH OCBITH, TPaBo
Ha 0e30IUIaTHY OCBITY Yy BHIIaJKaxX i MOpsAKY, BU3HaYeHUX KOHCTUTYyIi€O Ta
3akoHaMu Ykpainu. B YkpaiHi cTBOPIOIOTbCS PiBHI YMOBH JIOCTYITy JIO OCBIiTH.
HixTo He Moxxe OyTH oOMexeHHH y paBi Ha 3400y TTs ocBiTH. IIpaBo Ha OCBiTY
rapaHTy€eThCSl HE3aJICKHO BiJ BiKy, CTaTi, pacH, CTaHy 3J0pOB’s, IHBaJIIIHOCTI,
TPOMaJISTHCTBA, HAIIOHAIBLHOCTI, TIOJITHYHUX, PENITIHHUX Yd HIIUX TIEPEKOHAHb,
KOJIbOPY IIKIpH, MICISI TPOXKUBAHHS, MOBH CIIUTKYBAaHHS, TOXOJDKEHHS, COL{ialb-
HOT'0 1 MalHOBOTO CTaHy, HAsIBHOCTI CYZIMMOCTI, 8 TAKOX iHILIMX OOCTaBHH Ta O3HAK.

3akonoM Ykpainu «I[Ipo Buily OCBiTY» [2], OCTaHHS BH3HAETHCS SIK
CYKYIHICTh CHCTEMATH30BaHUX 3HaHb, YMIHb 1 IPAKTUYHUX HABUYOK, CIIOCOOIB
MUCJICHHSI, MPO(ECiiiHNX, CBITOMISAHUX 1 TPOMAASHCHKHX SIKOCTEH, MOPAJIbHO-
CTUYHUX IIHHOCTEH, IHIIMX KOMIIETEHTHOCTEH, 3M00yTHX Y 3aKJIaji BHIIOI OCBITH
(HaykoBiif ycTaHOB1) y BiANOBiAHIH ramysi 3HaHb 3a EBHOIO KBalidikalieio Ha
PIBHSX BUIIOT OCBITH, 1110 32 CKJIA/IHICTIO € BUIUMH, HK PiIBEHb IOBHOI 3arajib-
HOT cepeaIHbOT OCBITH.

€Bporeiicbka cucrema 3a0e3NeUeHHs IKOCTI OCBiTH 0a3yeThcst Ha €Bpo-
neiichbkux crangaprax i pekomenaanisx (E8C), siki IpyHTYIOThCS Ha TAKUX OCHOB-
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HUX NPUHIMINAX: 3aI[IKaBJIEHICTh CTYACHTIB 1 poOOTONABIIB, a TAKOX CYCIILJIb-
CTBa 3araJioM y BUCOKIH SIKOCTi BUIIIOT OCBITH; BXKJIMBICTh aBTOHOMIT 3aKIaiB 1
yCTaHOB, 30aJaHCOBAaHA YCBIJOMJICHHSM TOTO, L0 aBTOHOMIS Hece i3 co0010
Jy’e Cepilo3Hy BiAMOBINANBHICTD, CHCTEMa 30BHIIIHBOTO 3a0€3MeUeHHsI IKOCTI
Ma€ BIJINOBIaTH CBOiM METIi 1 HE YCKJIQJHIOBATH POOOTY HABYAIBHUX 3aKJIAJIIB
OLIBIIIE, HIXK 1€ HEOOX1THO /711 BAKOHAHHS II€F0 CUCTEMOIO CBOIX 3aBJIaHb.

B €sponeiicekomy Coro3i eekTHBHO (YHKLIOHYE Meperka HalliOHAb-
HHX areHTCTB, SIKI OOMIHIOIOTHCSI BIIACHHM JOCBIIOM 3a0€3IIeYEHHs IKOCTI OCBIT-
Hix nociyr. OJHIE 3 TAKUX Mepex € MiKHApOIHA MEpeXa areHTCTB i3 rapaHTii
SIKOCTI BHIIOI OCBITH, sika Oyia 3acHOBaHa B 1991 p. Ha MiXkHapojaHii KoH(De-
penuii B I'onkonsi. I'onoBHUM 3aBAaHHAM Mepexi € 36ip i pO3MOBCIOIKEHHS
iH(opMalii K Ipo MOTOYHUH CTaH, TaK i IPO HOBITHI TEOPETUYHI JOCIiIKEHHS
y IpolLeci YIIPaBIiHHA SKICTIO BUIOI OCBITH.

Tpeba HarosocuTH Ha TOMY, O Yy cdepi HayKH 1 TexHikn YKpaiHa ta
€Bpomneiicbkuii Co03 TOCATIIM TaKOTO PIBHSA, IO CHIBIpAIs Ha PiBHI OOMiHIB i
B3a€MHUX IIOT3JIOK BXKE HE MOXKE BH3HABATUCS 33JI0BUIBHOIO, 1i Ha 3MiHy Mae
IPUHATH KOHKPETHA PoOOTa Hax NMPOEKTaMH, sKa 3MOXKe IIPUHOCUTH BUTOdY. Y
IIbOMY KOHTEKCTi YKpaiHCbKa CTOPOHA aKTUBHO IIPAIlO€ HaJ BUPIIICHHAM PO0-
JIEM 3aXUCTY IHTEJIEKTYaIbHOI BIACHOCTI. YKpaiHa BOJIOJE 3HAYHHM ITOTEHIIIATIOM
IUTSL TOTO, 1100 3pOOHTH BHECOK Y PO3BUTOK KITFOUOBHMX HAIPSIMIB CyYacHOI HAyKH.

€Bporeiicbka acolriailis yHIBEpCUTETIB € OCHOBHHM IMPEICTaBHUKOM
CNIBTOBApUCTBA BUINOI OCcBiTH B €Bpomi. OCHOBHI 3aBAaHHs €BporeiichKkoi aco-
miarii yHIBEpPCUTETIB: PO3BUTOK MAPTHEPCTBA MIX 3aKJIaflaMd BHUILNOI OCBITH,
30KpeMa JOCIIiAHUIBKA isIbHICTh MK €BPOIOIO Ta IHIIUMU YaCTUHAMU CBITY
3 METOIO TIOCHJICHHSI MO3UIIIT €BPONEHCHKIX YHIBEPCUTETIB y TII00ATEHOMY KOH-
TEKCTi; CTBOPEHHS €BPOINEHCHKOr0 MPOCTOPY BHUIIOI OCBITH B pamkax bomoHn-
CHKOTO TIPOIIECY; MIATPUMKA IOCHIKEHb Ta IHHOBAIIWHHUX NPOEKTIB; 1HTEp-
HAI[IOHAJI3aIlis BHUIOI OCBITH Ta MOCIIKEHb; MIiJABHUIIEHHS SKOCTI OCBITH B
€BPONEHCHKUX YHIBEPCUTETAX.

3araJpHOEBPOIICHCHKI CTaHAAPTH BHINOI IOPUAMYHOI OCBITH MAlOTh
Taki 03HaKH, SK-TO: AKICTh OCBITH; COLiaJbHUI BUMIp OCBITH, PIBHICTb IPaB IpH
JOCTYII 10 BUIIOT OCBiTH Tomo. IOpuandHa ocBiTa MOEIHY€E TEOPETHYHI 3HAHHS,
[PaKTHYHI HABMYKM Ta MOpaibHE BHXOBaHHs. IloeaHaHHS TEOpii Ta MPaKTHKU
HaJla€ MOXKJIMBICTD BOJIOJAITH HIMPOKMM IHCTPYMEHTAapieM HaBHUYOK, YMiHb Ta
3HaHb. MOpanbHUH acleKT IOPUANIHOI OCBITH 0a3y€eThCs Ha KYJIbTYPHOMY ITijI-
rpyHTi. CTanaapT mpaBHUYOI OCBITH Mae (opMyBaTH iHTErpajbHi, 3aranbHi i
CrieniaibHi KOMIETEHTHOCTI. 3araibHi KOMIIETEHTHOCTI OXOIUTIOIOT CIIPUHHSTTS
CBITOIJIAZHUX 1 MOPAIbHO-CTUYHUX LIHHOCTEH, IIMPOKY COLiaJbHO-TYMaHITapHy
epyJOBaHICTh Ta YCBIIOMJICHHSI 0araTOrpaHHOCTI 1 PO3MAITTS Cy4aCHOT'O KHTTSL.

B €Bporni He iCHye OKpeMHX 3aKOHIB 100 OTPUMAaHHS FOPHIMYHOI
OCBITH, OJJHAK BaXJIMBY POJIb IPO (POPMYBaHHI OCBITHIX IpOrpaM, HaBUAIbHUX
IUTaHIB BIiJIrpaloTh CIEliali30BaHi 3aKOHOJAaBUYl akTH. Y OUIbIIOCTI KpaiH
€Bpony IOpUAMYHA OCBITA Ma€ JBOPIBHEBY CTPYKTYpY, SKa CKJIQIAEThCA 3
YHIBEPCUTETCHKOI OCBITH Ta MPAaKTHYHOTO CTa)KyBaHHS. HampuKiHI KOKHOTO
PIBHS CTYICHTH CKJIQJIAI0Th KOMILICKCHUIA AepxaBHuil icrut [3].
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B YkpaiHi 0CHOBY KOHLIENTyalbHHUX 3acajl B ACPXKaBi CKIAIAI0Th MiJ-
BHIICHHS PiBHS IOPUIUYHOI 0013HAHOCTI CYCIIIBCTBA Ta MOJIOJAHHS MTPABOBOTO
HirinisMy #oro rpoMajsH. SKicTh IOPUANYHOI OCBITH € TMM MapKepoM, SIKHH
HAJaCTh MOXJIHBICTh peai3yBaTH aMmOiTHI IUIAaHW B JiepKaBi, 3a0e3MCUUBIIN
MPIOPUTET B3a€MOBITHOCHH JICP)KaBH 1 TPOMa/ISTHHHA.

Ha cboroanimHiil aeHp mporec npodeciiiHoi MiArOTOBKU IOPUCTIB y
HaBYATBHUX 3aKJIaJ[aX Ma€ CIpsSMOBYBaTHCS Ha (OPMyBaHHS FOTOBHOCTI 0COOH
JI0 JTSUTBHOCTI, 1110 0a3yeThes Ha 11 moTpedi y HaBYaHHI Ta BIOCKOHAJICHHI Tpo-
TATOM ycbhoro *uTTs. ChOTro/IHI CHcTeMa BHIIOI IOPUINYHOI OCBITH B YKpaiHi
MaJIo Opi€HTOBaHa Ha PWUHOK mpari. [TiAroToBka (axiBIiB 3 BHIIOK OCBITOI
3IIHCHIOETHCS 0e3 ypaxyBaHHS MoTpeOu Ha HUX. Lle B CBOO uepry npu3BOAMTH
10 HEeTaTHBHUX HACNIAKIB, TOB’SI3aHUX 3 BUKPHBJICHHIM KiTbKICHHX 1 SKiCHHX
XapaKTePUCTHK MiroToBKH (axiBiiB. He MeHII BayKIIMBUM MUTAHHIM € MOPaJIbHO-
eTMUHMI KIiMaT y (axoBili migrotoBui MaiiGyTHiX mpaBHHKIB. Mmerhcs mpo
BIJICYTHICTh MEXaHi3My HEIEepPEpPBHOIO OHOBJICHHS 3MICTY FOPHIUYHOI OCBITH
BIANIOBIHO 10 Cy4YacHHX IOTpPe0 YKPaiHCHKOTO CyCHiIbCTBA. Y HaBUaJIbHUX
IUTaHAX 3aKJIa/1iB BUIOI OCBITH HEMA€ CHEUiali30BaHUX AUCUUILIIH, 110 30pi€H-
TOBaHI Ha (OPMYyBaHHS MOPAJIBLHOT KyJIbTYpPHU MaiOyTHIX FOPHCTIB, a SIKIIO €, TO
BOHHU PO3TJISIAI0THCS TOBEPXHEBO.

BignosigHo 1o oxwiel 3 iHimiatuB crparerii po3Butky €C «EBpormna
2020» «Mononp y pyci» Mepuio4eproBUM iHCTPYMEHTOM, SIKHi CIIPUSITHME BH-
KOHAHHIO 3aBJaHHS 13 MiJIBUILEHHS SIKOCTI Ta MPUBAOIMBOCTI CUCTEMH OCBITH Y
€BpoIi Ta NepeTBOPEHHS CIUJIBHOTH Y HAWOUTBII KOHKYPEHTO3IAaTHY Ta JHMHA-
MiuHy, 3aCHOBaHy Ha 3HAHHAX €KOHOMIKY CBITY, € IiJABUILEHHS MiKHApOIHOL
MOOLIBHOCTI y4HIB, CTYICHTIB, BUNTENIB Ta BUKIagauiB. L{s iHiniaTuBa 3o0cepe-
JUKYETHCS Ha BIPOBAJKEHHI 1 3MiliHeHHI niporpam €C y cdepax cBoboau mnepe-
CyBaHHS, HABYaHHS B YHIBEPCHUTETaX, JOCIIIKCHb; TOJIIIICHH] NOKa3HUKIB B
cdepi OCBITH y KOKHOMY CEIMEHTI (IOLIKiJIbHA, II0YaTKOBA, CepenHs, mpode-
ciifHa Ta BHUIIIa OCBiTa); 301IBIICHH] BIAKPUTOCTI 1 JOCTYMHOCTI OCBITHIX CHCTEM
3a JONOMOIrOI0 CTBOPEHHS HAIlOHANbHUX KBalidikaniiHux crannaptis. Jlani
3aBIaHHs €BpOKOMicis sk BimnoBiganpHui iHCTHTYT €C 3a BIPOBAKCHHS
crparerii «€Bpona 2020 maHye BUKOHATH IUIIXOM 3MII[HEHHS TAPTHEPCTBA B
rnobaibHOMY Maciitali 3aBIsSKM HOBOMY IMOKOJIiHHIO mporpam €C, 30kpema
Epazmyc+ ta I'opuzont 2020 [4].

OT1xe, BaXIMBUM (DAaKTOPOM, SIKUH CTOITh HA HUIAXY pedopMyBaHHS
IOPUAMYHOI OCBITH B YKpaiHi € HU3bKUIl PIBEHb 3arajbHOI MPAaBOBOI OCBITH Ha-
CEJICHHS; BIICYTHICTh CTAHJAPTIB BUILOI FOPUANYHOT OCBITH — BCE 1€ HE JI03BO-
JISi€ Y3TOAWTH 1X 3 €BPONEUCHKUMH CTaHIAPTaMH, 1 SK PE3yJIbTaT — 3aBaXKae
peanizarii CiIbHUX OCBITHIX MPOrPaM YM rajJbMYy€ iX BIPOBADKCHHS il PO3BUTOK.
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MAJIETOB IMUTPO BOJIOAUMMNPOBHNY,

BHKJIaJa4-CTAKUCT KadeIpu KpUMiHAIBHO-TIPABOBHX JUCLHILIIH Ta CYJA04YHHCTBA
HaguanbHO-HayKoOBOro iHCTUTYTY IpaBa CyMCBKOIO I€PKaBHOT'O YHIBEPCHTETY,
I-p dinoc. B ramysi npasa

OBMIH BIIICbKOBOIIOJIOHEHUMHU
SK NIJACTABA 3BUIBHEHHS BIJI BIIBYTTS IOKAPAHHSA

Posnoyara y 2014 p. 36poiiHa arpecis 3 60oky Pocilicekoi denepariii,
3yMOBHJIa BUHUKHEHHS HOBUX CYCIIUJIBHUX BiHOCHH $IKi IIOB’s3aHi 3 0OMiHOM
BilicbkoBOMONIOHeHNMH. [ToBHOMAcIITaOHa BTOPrHEHH, 1oyare Bilicbkamu Pociii-
cbkoi Denepanii 24 nrororo 2022 p., 30UIBLIMIN aKTYaIBHICTh BiIMOBITHUX
B3a€MOBITHOCHH, Ta OPUIMYHO 3MIHWJIMA X 3MICT 3 MOMEHTY 3aIllpOBa/IXKCHHS
BOEHHOTO CTaHy B YKpaiHi.

Ha uvac HanucanHs BinnoBigHo1 po6oTH, 3a iHpopmarieto Ogicy I'ene-
panbHoro Ilpokypopa, BITUM3HSHUMM HPaBOOXOPOHHMMH OpraHamu Oyno 3a-
peecTpoBaHO 6673 BOEHHHMX KpHUMiHAJBHUX MpaBonopyieHs Pocilicekoi dene-
patiii, 3 HuX: 6483 — 1010 MOPYIICHHS 3aKOHIB Ta 3BHYAiB BiliHU, 43 — TuIaHy-
BaHHJ, MiArOTOBKM ab0 PO3B’sI3aHHs Ta BEICHHS arpeCHBHOI BilHHM, JEB'SITh —
mpomnaranay BiiHYU, 138 — inmmx. Okpim mporo, 3apeectpoBano 3040 3m04nHIB
IIPOTU HallioHanbHOI Oe3nexu, 3 Hux: 1999 — mON0 MOCSAraHHS Ha TEPUTO-
pianbHy IITICHICTE 1 HEAOTOPKAHHICTh YKpainu, 523 — nep>kaBHOI 3paau, 56 —
miBepcii, Ta 462 — inmmux [1].

YV npaBoBiii iepkaBi, Jic TaHye BEPXOBEHCTBO MPaBa Ta 3aKOHY, KOXKHE
MIPOTHUIIPAaBHE TiSIHHS Mae€ HECTH 3a cOOOI0 IOPUIUYHI HACITIJKH, 110 B HaBeJe-
HOMY KOHTEKCTi, 0cOOM, 110 BUMHMIM BiANOBiAHI KPUMIHAJIBHO KapaHi AiSHHA
MaroTh OYTH MPUTATHYTI A0 FOPUAWYHOI BiJNOBIZaNBbHOCTI Ta MOHECTH Bil-
MOBiJIHE MTOKApaHHSI.

BiamoinHo 1o ct. 50 KpuminaisHOTro Koaekcy YKpaiHH, MOKapaHHS —
1€ 3aXi1 IpuMycy, 110 3aCTOCOBY€ETHCS BiJl IMEHI AepxkKaBU 3a BUPOKOM CyAy IO
oco0u, BU3HAHO BUHHOIO Y BUMHEHHI KPUMiHAJIBHOTO NPABONOPYIIEHHS, 1 10-
Jsrae B repeadaueHOMY 3aKOHOM OOMEKeHHI mpaB i cBOOOJ 3aCyKEHOTO.
Mertolo TOKapaHHS € HE TIIbKM Kapa, a i BUIPABICHHS 3aCyKEHHX, a TaKOX
3ano0iraHHsl BUMHEHHIO HOBHX KPUMIHAJIBHHUX IIPABOMOPYIIEHH SK 3acyJDKe-
HHMMH, TaK i iHmuMu ocobamu [2].
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OnHak, mopsin 3 MM, HalliOHAJbHE 3aKOHOIABCTBO YKpaiHW, Mepe-
0ayae MOKJIMBOCTI 3BUILHEHHS Bl KPMMIHAIBHOTO TIOKAPAHHS Ta MOro BiIOYBaHHS.

V¥ posnini XII KpuminansHOro kopekcy YkpaiHu, MiCTUTbCS HOPMH,
SIKI JI03BOJIIIOTH Ha TiJICTaBl 3aKOHY MPO aMHICTiI0 a00 aKTa MO MOMUIYBaHHS
MOBHICTIO 200 YaCTKOBO 3BIJIBHUTH 3aCYXKCHOTO BiJl OCHOBHOT'O i JOJJATKOBOT'O
IIOKapaHb. AMHICTiSl Ta IOMIIYBaHHS € CAMOCTIHHUMU 1IHCTUTYLIIMH KpUMiHAa/Ib-
Horo mpaBa. KoxkeH i3 HUX Mae CBOi crierudiuHi 03HaKH. AMHICTiS Ta TIOMIITY-
BaHHS € ITiJICTABAMH 3BUTLHEHHS BiJl KDUMIHAJIBHOI BIATIOBINAIBHOCTI 1 TOKapaHHSL.

Hikonaenko T. Buzinse HaCTYIHI CHUIBHI O3HAKH BiAMOBIIHUX 1HCTH-
TYLil: aMHICTIS Ta TOMHIJIYBAHHS € aKTaMH TPOIICHHS 0Ci0, SKi BYUNHHIIM 3JI0YHH;
BOHU nependadeHi KoHcturyuiero YKpainu Ta € IpeporaTuBoO BUINUX OPraHiB
JepkaBHOI BJIaJH; BOHM € HOPMATHBHMMH aKTaMH, IO HE CKAaCOBYIOTH i He
3MiHIOOTh ToJ0keHb KK YkpaiHu, He ACKpUMIHANI3YIOTh TIEBHI JisSHHS, HE
CKAaCOBYIOTH 1 HE 3MIHIOIOTh BUPOK Cyly Ta HE CTaBIISITh I1iJ] CyMHIB Or0 3aKOH-
Hicte. [IpoTe, OKpiM BHINE3a3HAYEHOTO, AMHICTIS Ta IOMIITYBaHHS MalOTh
BJIacHI crenuivyHi 03HaKH, IO BiOKPEMJIIOE Ta POOUTH iX iHIMBITYaIbHUMH.
Jlo HUX HAJISKUTH Te, IO 3aCTOCYBaHHS aMHICTIl PErJIAMEHTYEThCS 3aKOHOM
VYkpainu «IIpo 3acrocyBaHHs aMHICTIl B YKpaiHi», moMuinyBaHHs — [lonoxeH-
HSIM TIPO NMOPSAIOK 3A1HCHEHHS IOMUITyBaHHS; aKTH PO aMHICTIIO OTOJIONIYIOTHCS
3aKOHOM YKpaiHH, a IIOMIUTYBaHHS 3IHCHIOEThCS Ha miacTaBi Ykasy [Ipe3nienrta
VYkpaiHu; akTu MPO aMHICTiI0 BHA€ 3aKOHOAABEIb, aKTH PO ITOMIITYBaHHS —
I'maBa nep:kaBy; MONOXKEHHS aKTa HPO aMHICTII0 Ma€ 3aralbHUN XapakTep:
MOLIUPIOETHCS Ha KOJIO HE TePCOHi(hIKOBaHUX Cy0 €KTIB, i€ y Yaci Oe3nepepBHO.
AKT Ipo IOMUITYBaHHs Ma€ NepcoHi(iKOBaHUM XapaKTep: € MPaBO3aCTOCOBUUM
aKTOM, II0 MICTUTh BJIJIHI IPHUIIUCH, aPeCOBaHi KOHKPETHIH ocobi, i3 omHO-
pa30oBUM HOTO 3aCTOCYBaHHSIM; Ha IJCTaBi akTa MPO aMHICTiI0 ocoba Moxe
OyTu 3BiNbHEHA Bifl KPUMIHAJIBHOI BiANOBINAJIBHOCTI Ta MOKapaHHS, a Ha Mif-
CTaBi aKTa PO MOMUIYBaHHS — JIAIIE BiJi KPUMIHAIEHOTO TOKapaHHs; akT PO
aAMHICTIIO TIOIIMPIOETHCSI HE HA BCiX 0Ci0, SKi BUMHHMIM KPHUMIHAJIBHE MPaBO-
MOpPYLICHHS, a MPaBO Ha MOMWIYBaHHA MoXke OyTH peaiizoBaHe OyIb-sIKHUM
3aCyKEHUM; aKTH aMHICTil, SIK IPaBmIIO, BUIAIOTHCS Ha O3HAMEHYBaHHS BHIAT-
HUX TO/Iii, a TOMIITYBaHHsI [[bOTO He Tiepeabadae [3].

VY cydacHHX peatisx BOEHHOTO CTaHy, BiIIOBIIHI IHCTPYMEHTH 3BiJIb-
HEHHS BiJ] TOKapaHHS MOXXYTh 3aCTOCOBYBATUCH 3 METOI0 OOMiHY ITOJIOHEHUMU.

HesBaxkatoun Ha Te, IO 3arajbHi CTAHJApTH IPOBEICHHS OOMiHIB
BiliCHKOBOIIOJIOHEHHMH TIpOnHcani HopMamu JKeHeBChKUX KOHBEHIIIH, Ha PiBHI
VYKpaiHu He PeriTaMeHTOBaHO MOPSIOK Aifl NeperoBOPHUKIB, 1X HOBHOBa)KCHHS,
KOMIIETEHIIi0, MPOIEC MiArOTOBKU i MPOBEICHHS OOMiHY, MPUHLMUIHN 3aXUCTY
paB 0ci0, sKi MepeIatoThCsI B MEXKaX TAKOr0 OOMiHY .

SIKIO TIPUHIOMIOBOI 3TOAW IIONO 3BUIBHEHHS IOCATHYTO, NMPUBIA —
MUTaHHS TEXHIYHE. Y 3aJeKHOCTI Bil 0OCTaBUH L€ MOXe OyTH IMOMUIYBaHHS,
aMHICTis, 3MiHA 3aMOODKHOTO 3aXOfy, HEperysii BHPOKY Ta 3BIIbHEHHS 3a
BIZICUIDKEHHUM, SIK 1 pOpMasbHUI MPUBIJ U 3aCTOCYBaHHS TAKUX 3aXOJiB — Y
BHIISAZI IKOTOCh IOBIJIEI0 UM 1HILIOrO AEP:KaBHOro cBsta [4].

Bignosigao 1o cr. 4 3akony Ykpaiuu «IIpo 3acrocyBanHs aMHICTIl B
VYkpaiHi» aMHICTIA HE Moxe OyTH 3acTOCOBaHa O OCi0, SIKMX 3aCy/DKCHO 3a
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3JI04MHM NIPOTU OCHOB HAlliOHAJILHOI Oe3NeKu YKpaiHU Ta TEPOPUCTUUHMIN aKT.
BpaxoByroun 11e, MPOIOHYEMO PO3TISIHYTH HOMIJIYBAHHS SIK OCHOBHHH iHCTPY-
MEHT 3BUIbHEHHS BiJl BiIOYBaHHS NOKapaHHs 32 1711 BANHEHHS OOMiHY OJIOHEHHUX.

TToMuyBaHHSIM € IHIUBIAyalbHE JepKaBHO-BIAHE BETIHHS Yy opMi
BHOAUYCHHS 0COOM, SIKa BYMHMIIA 3JIOUUH OYIb-SKOT TSHKKOCTI, 1[0 BUPAKAETHCS
y (dopMi aKTa BUIIIOTO OpraHy AepxkaBHOI Blagu YKkpainu — [Ipe3unenrta Ykpainy,
SIKHi, 03 CKacyBaHHS BHPOKY CYAy Ta HE BiIMIHSIOYH JIi0 KPUMiHAJIHLHOTO
3aKOHY, 3aMiHIO€ 3acyMXKeHill 0co0i mokapaHHs 4d He BifOyTy HOro 4acTHHY
OinbLI M'AKUM TOKapaHHSAM a00 MOBHICTIO YM YaCTKOBO 3BUIBHSE BiJl BiOYBaHHS
MOKapaHHs 3acy/KeHY 3a CKOEHHS KPUMIHAIBHOTO IMPaBOIOPYIIEHHS 0CO0y,
a0o0 3aMiHIOE NOBiYHE T030aBJIEHHS BOJi Ha IO30aBIECHHS BOJi CTPOKOM Ha
25 pokiB uu Oinbre [5].

3rigao 3 m. 9 ITonoXeHHs Mpo MOPSIOK 3MIHCHEHHS TOMMIIYBaHHS,
il 9ac PO3MIILY KIOIOTaHHS NP0 TIOMIITYBaHHS BPaXOBYIOThCA:CTYIIHb TSK-
KOCTI BUYNHEHOTO 3JI0YHHY, CTPOK BiJOYTOrO MOKapaHHs, 0coba 3acyKEHOTo,
HOro TMOBEJiHKA, MIMPE KasTTs, CTaH BIJLIKOJAYBaHHs 3aBJaHOTO 30MTKY a0o
YCYHEHHS! 3aIl0J[iTHOI IIKO/IM, CiMeiiHi Ta iHii obctaBunu [6]. To6TO HOPMATHBHO
BCTaHOBJICHUI TIepeliK MUTaHb, SKi MiJUIATal0Th BpaXyBaHHIO MPH 3AiHCHEHHI
TIOMMJIYBaHHS, 3aBXIU MaB BIIKpUTUIl XapakTep («iHIII OOCTaBUHWY), 103BO-
JSIF0YH OpaTH 10 yBaru OyJIb-siKi (haKTOpH, IO 3JaTHI BIUTMHYTH Ha YXBaJICHHS
BiImoBiHOTO pirenus [7].

Ha naury mymMKy, BiJloBijHe HOpMaTUBHE (POPMYBaHHS i Ja€ MOXIIUBICTh
3aCTOCYBaHHs IHCTUTYTY IOMUJIYBaHHSI SIK MEXaHi3My 3a0e3IeueHHs1 OOMiHY MOJI0-
HEHUX. AJKe M 4ac BOEHHOTO CTaHy CyCIHilNbHa KOPHCHICTh Bil pe3yibTaTiB
3aCTOCYBaHHS MpOLEeTypH OOMiHY MOJIOHEHUMH € Habararo IiHHIlIA 3a TOTPH-
MaHHS IPUHIUITY HEBiABOPOTHICTH TIOKapaHHs y bOMY KOHKPETHOMY BHUITAJKY.

Otxe, pu 0OMiHI HOJIOHEHHX, 0C00a, sIKa MiAJsIrae TakoMy oOMiHy,
(aKTUYHO 3BUTBHAETHCS BiJ BIIOYTTS TOKapaHHS 3a BYMHEHI KPHMiHAJbHI
npaBonopymmeHHs. Lle MOXINBO 3aBISKH 3aCTOCYBaHHIO KPHUMiHAJIBHUX 1HCTH-
TYTiB 3BUIbHEHHS BiJl BiOyBaHHs MOKapaHHs, TaKUX, K aMHICTiS Yd HOMUILY-
BaHHs. [{e 3yMOBIIIO€ HACTaHHS CYCITIIBHO-KOPUCHHUX PE3YyJIbTATIB 1 3MCHILICHHS
cycninibHOi HeOe3NmeKH BijJ 3aCyKEHOI Ta B3ATOi B IOJIOH OCOOM, 3aBISKHU 1l
(bakTHIHOMY OOMIHY.
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MEJIEX BOT'IAH BOJIOJUMHWPOBHY,

non. kadenpu npasa JIbBIBCEKOr0 HaI[lOHAIBHOTO YHIBEPCUTETY
BeTepUHapHOI MequIUHH Ta GioTexHoorii imeHi C. 3. I'kuipkoro
KaHJI. HAyK 3 JIepK. YIPaBIiHHS, JOII.

IPABOBE PEI'YJIFOBAHHS 1OT'OBOPY MAMHOBOT'O HAUMY
A0 OTPUMAHHS YKPAIHOIO HE3AJIEZKHOCTTI:
ICTOPUKO-ITIPABOBUU ACHHEKT

JloroBip MalfHOBOrO HaliMy — II¢ KJIaCHYHa JOTOBIpHA KOHCTPYKIIif,
110 Mae 6araTOCTONITHIO iCTOPIIO ICHYBaHHS 1 € TPaAULIHHOIO A7 BCIX IPABOBHX
cucreM. BiH icHyBaB He jullle B Halllii KpaiHi, ane i B HIIUX KpaiHax cBiTy. Aje
B KOXKHIH 3 HUX BiH MaB CBOT OCOOJIMBOCTI i BiZIMIHHOCTI. Y cTapojaBHIX mam’st-
Kax icTopii, ski 30eperyiucs A0 HalIUMX YaciB, y pO3IMU(pPOBAHUX Maripycax
1 HarMcax Ha criHax mipamin CtaponaBaporo €runty (narosani I tuc. mo H.e.),
3HANICHO 3alMCH, SKi 3aCBIIYYIOTh JOMOBJICHOCTI MPO HaiiM poboY0i Xymaoou
(ocniB), pabiB, 3eMeNBHUX JUIAHOK, SIKi HajaBanucsa (GapaoHoM. Y 3axkoHax Laps
Xammyparri, ski mosBuuucs 6mu3bko 1800 p. mo H.e., 3HaWaeHo Oinst 20 craTei,
L0 PeryJIroBaJIM BiTHOCHHU HAlMy 3eMEJbHUX IUISHOK (TI0JIB), CalliB, KHUJIIOTO
OyIUHKY, pIYKOBUX CyleH, poOouoi Xxynobu. IIpoToTun cyyacHOro iHCTHTYTY
Haiimy OyB po3pobienuii y CtapogaBHbOMY Primi.

Y Pumcekiit IMnepii qorosip MaifHOBOro HaiiMy He MaB TAKUX Pi3HO-
BUJIB, K B YKpaiHi: 1oOyToBuil NpokaT, MaifHOBUI HailM, Ge30mIaTHE KOpUC-
TyBaHHsI MaifHOM. Tam DOTOBip MaifHOBOT'O HaiiMy BiZTHOCHBCS J0 KOHCEHCYalb-
HUX JIOTOBOPIB, sKi chopMyBanuch HabaraTo mi3Hime Bix iHIMMX, i Gopmanizm
mpu X yknamanHi OyB 3HA4HO M SIKIIMH. YKIaJaHHS JOTOBOPY MaiHOBOTO
Haiimy gocsiranoch y PuMi mpocTor 3rojior0 cTopiH. Y 10 rpyny BXOIWIN
JIOrOBOpU KyHiBIi-IPOJaxy, HaliMy (pedell, HOCIyr, poOOTH, IOPYUEHHS).
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KoHceHcyanpHi KOHTPAaKTH TaKOX MPEACTABISLIH COOOI0 3aMKHEHY
rpymy. Hisiki iHImi yroau, HaBiTh 32 03HAKOIO BIANIOBIIHOCTI KOHCEHCYaIbHUM
KOHTpaKTaM, He Morii OyTH ctoau BigHeceHi. Kiacnune PuMchke mpaBo 3HaIO
TpU JOTOBOpH HaiiMy: Haiiom peueil (locatio-conductio rerum), HalioM mocIyr
(locatio-conductio operarum), Haitom npaii (locatio-conductioo operis).

ITpoTOTHIIOM CY4YacHOTO JOTOBOpY HaiiMy (OpEeHAM) B PUMCHKOMY
mpaBi OyB JOTOBIp HaliMy peyei MijJ SKUM PO3yMIBCS TaKWil JOTOBIp, 3a SKUM
OJlHa CTOpoHa (HaiiMonaBellb, locator) 3000B’sA3yBaBCsl HAalaTH iHIIIH CTOPOHI
(naiimauy, conductor) ogHy a0 Kilbka BU3HA4E€HHX peded Juli TUMYacoBOIO
KOpHUCTYBaHHS, a Hillla CTOPOHa 3000B’s13yBaiacs CIIadyBaTh 32 KOPUCTYBAaHHS
LIUMHU pedaMH IIE€BHY BUHAropofy (merces, pencio) i mo 3akiHUeHHI KOPHUCTY-
BaHHS MOBEpHYTH peui y cxoponHocTi. O6’exkroM locatio-conductiorei mMoriu
OyTu Oyabp-aKi pyxoMi ab0 HEpyXOMi pedi, BTOMY YUCII TBApUHHU 1 pabu. €auHOI0
BHMOTOI0 OyJIO Te, IO PyXOMi pedi MaJd OyTH HECIOXKHBYUMH, OCKUIBKHA B
IIPOTUIICKHOMY BMIIAJKy OyB OM He BUKOHYBaHUM OOOB’SI30K HaliMaya IOBEp-
HYTH 110 3aKiHUCHHIO HaiiMy Ty camy pid, SIKy BiH OTPUMaB 3a JOTOBOPOM.

VY nojansuoMy 3 po3BUTKOM IIpaBa KOHTHMHEHTAIbHOI €BPOIO 3MiHIO-
BaJuCsl TEBHI JieTalli MPaBOBOTO PETYJIOBAaHHS HaiiMy, a HOTO OCHOBH 3aJIMIIIA-
JIMCs HE3MIHHMMH JI0 HAaIIUX AHIB. TakuM 4YMHOM, JOCBiAl PUMCBHKHX IOPHCTIB
MOKJIaB TOYaTOK (JOPMYBAaHHIO CYYacCHOTO 3aKOHOJABCTBA B Ml cdepi. AHaii3
KonU(IKOBAaHUX aKTiB, AKi OyJIM po3poOiieHi Ta Aisui Ha 3eMirsix Hangnuinpss-
cbKoi YKpaiHH JOBOIUTH, IO B HUX HE OyJIO JeraabHOl JediHilis A0rOBOpY
HaliMy, IpoTe, WIIIOCS MPO JOTOBIp AK MiAICTaBy BUHUKHEHHS MPAaBOBIIHOCUH
KOPUCTYBaHHSIYKUM MaiHOM. Tak, miust mpukimany, y I'masi 15 «IIpas, 3a
SKUMH CYAUTHCS MAIOPOCIHCHKIHA Hapom» 1743 p., mo Mana Ha3By «O UMEHHAX
U Bellax, KOTOpbIe B HaeM MM OTKYH JaloTcs», ToBOpmiocs HacTymHe: «Krto
Obl CBOM HEABMKUMBIE IMEHHS KOMY ... II0 KAKUM CKPOKaM YIUIauuBaTh JOTO-
BOPEHHBIX HA CKOJIBKO TOM, WM MECSIEB IyCTHI B HaeM, 32 KOHTPAKTOM, HIIH
JOrOBOPHBIM NMUCBMOM, TaKOH KOHTPAKT 3 IPaBO MOYUTAH, U BO BCEM IO CHJIE
N300paXKCHHBIX B HEM JIOTOBOPHEIX O0S3aTEIBCTB MEXKIY OOOMMH CTOPOHAMH
comepxaH ObITh UMEET, a KOTOpasi O CTOPOHA MPOTHUBHO B Y€M TOMY KOHTPAKTy
MOCTYIIHJIA, X OT CEro MPOM30ILIN O APYToil CTOpOHE KaKue yOBITKH, Te OIOH
HarpaxaaTbh, M 110 KOHTPAakTy BO BCEM HEIPEMEHHOE HCIONHCHUE YYHHUTH
JOJDKHA; TOXKE Pa3yMeeTcsl M O CIIOBECHOM IIPH CBHJIETEISIX JHOTOBOpE B Halime
KaKuX-HAOY (b HEBM)KUMBIX, WM JBHKUMBIX MIMEHHH U BeLIeh».

Crix moMiTHTH, IO PO3IIIAHYTE HAMU NPAaBUJIO TIOBEAIHKU TOTO Hacy
HE PO3KPHBAE CYTHOCTI 3000B’f3aHb 3 IEpelaHHS MaiiHa y KOPHCTYBaHHS,
OJIHAK BKa3ye Ha MpUTaMaHHI M OCOOJMBOCTI — CTPOKOBICTH il IIIATHICTB,
a Tako)X OOOB’S3KOBICTH UISI KOXKHOTO i3 YYaCHHKOM IIMX BiJHOCHH B3SITHX
Ha ceOe 3000B’43aHb Ta BUKOHAHHA HUMM CBOiX OOOB’S3KiB B HaTypi IO IpH
BIJIIKOAYBAaHHS 3alOJisiHOI MIKOAM KOoHTpareHTy. [lomiOHy cuTyamito MoKHa
BIAICNIZIKYBAaTU Y HACTYIHUX 3a XPOHOJIOTi€l0 Koau(ikoBaHUX akTax (3i0paHHIX
Manopociricekux mpaB 1807 p., 3Boji 3aKOHIB IUBLILHUX Pociiichbkol iMmepii
1832 p., 3Boai MicHeBUX 3aKOHIB 3aXigHuX ryOepHiil 1837 p.). ¥ koxHOMY
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i3 HUX TIPaBOBE PETYIIOBAaHHS BiJHOCHH HalMy OYJIO BHOKPEMJIEHO B OKpPEMY
rmaBy [1, c. 483].

Ipote, BITHOCHHN HaliMy OKpEeMHX BUJIIB MaiHa, 30KpeMa MPUMilIeHb
JUISL KQ3€HHUX 3aKIafiB, IULTHOK y30epexoks A 00JalITyBaHHS MapoIUIaBHUX
MIpUCTaHeH, PeryMOBAIUCS IHITMMH HOPMAaTHBHUMH akTamu («YcraBom Ctpon-
TesbHBIMY, «YcTaBoMm [yreit CooOmieHus» Ta iH.). [lonoxeHHs BKa3aHUX KO-
(hiKoBaHMX aKTIB BU3HAYAIM CTPOK, POPMY, OCOOIMBOCTI YKIIAJIAaHHS 1 BUKOHAHHS
JOroBOpYy HaiiMy. BasknuBo 3ayBakuTH, IO 3aKOHOJABEIb TOTO 4acy BCTaHO-
BUB TpiaJy yMOB, 3a SIKMMH HEOOXiIHO OyJ0 NOCSITH 3rOAU IpU YKJIaJaHHI
JIOTOBOPY HaiiMy, 3a3Ha4arouu y cT. 1691 3Bony 3akoHiB 1uBUIEHEX PocCiiicbkol
imMmepii HactynHe: «[Ipy HaliMe WM COJep)KaHNN YaCTHBIX MMYIIECTB HaJIC)KUT
OIIpeACNUTD MPeAMET HaliMa WM COAEPKaHUsI, CPOK U IIeHy oHOro. CBepx cero
JIOIyCKAIOTCsl BCSAKUE JPYrHe IPOU3BOIBHBIE YCIOBUS, 3aKOHAM HE IPOTUBHBIE,
Kak TO: IIpaBa ¥ 00S3aHHOCTH XO3sIMHA ¥ HAEMILHKa, [IPABHIa MOJIb30BAHMS UMY-
LIECTBOM, OTBETCTBEHHOCTb 32 YIEpO, Iopuy U caMy rH0elb OHOTO, U T. IL.».

Ha 3emusx 3aximHoi YKpaiHu JierajibHEe THOHSTTS JOTOBOPY HalMy
3ycTpivaemo y anuipkoMy nuBieHOMY Koaekci 1797 p. Woro I'nasa VII, sixka
Mae Ha3By «[Ipo HaliM», MOYMHAETHCS 13 HOPMH NPO TE, IO MOMIOHO TOMY, 5K
piu MOxHa npuadaTu 3 JOINOMOrOI0 MiHK a00 KyHiBIi-IIPOJaXKy, TaK i KOPUCTY-
BaHHS YyIKOI0 PIU4r0 MOKHA HAOYTH 32 MJIaTy. 3HAYUMICTh i€l HOPMH MeperyciMm
Hojirae y TOMY, 110 BOHA HapiBHI KOJM(IKOBAaHOIO akTy, IOPSA i3 CHOXUB-
YUMH 1 HECTIOKMBYMMH peYaMH, BU3HAUMIA CIIOKUBYY BapTICTh HECHOXKUBYOL
peui 00’€KTOM TOBAapHO-TPOIIOBUX BinHOCHH. Ll KoHLenuis 3Haiinuia cBOE
IPOJOBXKEHHS Y BU3HAUCHHI JOTOBOPY HalMy, 3a IKUM «HAOYBAa€ThCS KOPUCTY-
BaHHS 4y>KOIO HECTIOXKMBYOO PIYYIO0 Ha BU3HAYCHHUH CTPOK 1 32 BU3HAUYEHY ILIATY,
1 151 pid BUKOPHUCTOBYETHCS 200 cama 110 coli, 0e3 BUKOHAHHS OyIb-AKO1 Impari,
ab0 Moske OyTH KOPHCHOIO TUTBKY 3 MIPUKIIAAAHHM IIpalli i crapausy [2, ¢. 180].

3BepTaro yBary Takox Ha TOH (haKT, 110 y HaBeleHiil nediHilii, 3akoH0-
JlaBellb, Oy i3 0COOIMBOCTSIMU I0TOBOPY HaiiMy, BKa3y€e Ha COCOOM KOPUCTY-
BaHHS YYXXHMH peYaMH, siKi 3yMOBJICHI IXHIMH BJIAaCTUBOCTSIMH. Tak, B OJHHX
BUMAJIKaX B HAlM MOXE MepelaeThCs piu, «sgKa KOpHCHA cama 1o coli», B
IHIIMX BUTAJKaX KOPUCTYBAHHS PITUIO 3MIHCHIOETHCS «IUITXOM aKTUBHHX Hil.

IIpoTe Take po3MexyBaHHS 3[iHCHIOBAJIOCS B MEXax OJHi€T JOTOBip-
HOI KOHCTPYKIII i HEe CIPHYHMHSIO BHIO3MIHH JOTOBOPY HaiiMy TOTO dHacy.
IIpenmeroM 1OTO IOTOBOPY MOMIM OyTH SIK pyXOMi Tak 1 Hepyxomi peui, a
TaKoX IpaBa 1 cepBiTyTH. Takox y ['anuibkoMy Kojaekci HaeTbes mpo Halm
MOCIYTH, SIK OKpeMe MPaBOBE SBHIIE, BIIMIHHE BiJl JOrOBOpY Haiimy peueii. Ha
BiIMiHY BiJl pO3IJIIHYTOTO KOIM(IKOBAHOTO aKTy, 3arajbHe IUBLUIbHE YIOXKEHHS
ABcrpiiicekoi iMmepii 1811 p. po3mMe:koByBaJIO JIOTOBIp HaiM pedi, «sSKa MpH-
JaTHa JJIsl BUKOPUCTaHHS 0€3 Mojaanblioi 00poOKW», HA3UBAKOUU HOTO MPOCTO
HaiiMOM, Ta HaiM pedi, SKa «MOXe OyTH BUKOPHCTaHA TUIBKH OTIOCEPEAKOBAHO
NPUKJIAJIaHHAM Ipali Ta cTapaHby», sSKUH Ha3uBaBcs opeHporo. Obuasa noro-
BOpH OyJiH Pi3HOBHIAMH OJHOTO IOTOBOPY, «3a SKUM XTO-HEOYIb OTPUMYE Y
KOPHUCTYBaHHS HECIIOXKUBYY Pid Ha BIIOMHI CTPOK i 3a BU3HAUEHY ILIATy», L0
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MaB Ha3BYy «JIOTOBip MalfHOBOTO HaiiMy». BrmacHmky Oyno mo3BoneHo mepena-
BaTU B HaiiM cBOi pyXoMi 1 HepyXoMi peui, a TaKox 1 Horo mnpasa.

VY nepion pasiHCBKOI 100M, IIpU BCiX KOAUG(IKALisIX HUBUILHOIO 3aKOHO-
JIaBCTBA, HOPMH IIPO JOTOBip MalfHOBOTO HA¥My HEOAMIHHO OyJIH BKIIOYEHI Y
[{uBinbHI KOAEKCH, | BKa3aHUH JOTOBIp BBa)KABCS CAMOCTIHHHM BHJIOM LIWBiJIb-
HUX JIOTOBIPHUX KOHCTpYyKUid. IIpoTe B pi3HHMI Yac €KOHOMiYHE 3HAYEHHS
Haiimy sk 3meHmyBanocs (y 1930-40-Bi poku, B mepioa OyaiBHHITBA iHIY-
CTpiajbHOI €KOHOMIKM 1 BO€HHUI nepiox), Tak i 3poctano (y 1920-ti poku — B
nepion HETIA, i B apyriii momoBuni 1980-x pokiB — mepioj; mepecTpOHKy).
Iepumii papsucebkuid [uBinenuit kogeke YCPP 1922 p. BigHOCHHH THMYaco-
BOT'0 OIJIATHOTO KOPUCTYBAHHS UYXKHUM MalfHOM OIIOCEPEKOBYBAB JOTOBIPHOIO
(dbopmMoto, 1110 Maja Ha3By «IOTOBIp Mpo HalilMaHHS MaiiHa», SKOMy Oyia mpu-
ypoueHa I'nasa III. BignoBinHo o cr. 152 BkaszaHoi riasu «Ilo gorosopy npo
HalfMaHHS MaliHa OJlHA CTOpOHa (HaiMoOJaBeIb) 3000B’A3y€ThCSA HANATH IHIIIH
(HaliMaueBi) MaifHO 3a TMEBHY BHHArOpoOAy JJIsl THMYAcOBOI'O KOPHCTYBaHHS.
VY will roaBi 3ycTpidaeMo TaKoXX TE€PMiHM «OpeHAa OYIMHKIB 1 HiIIPHEMCTBY
Ta «HAMM JXKUTIOBHX MpuMilieHb». OfHAK, pi3Ha TEPMIHOJIOTISA He OyJia 3yMOB-
JIeHA JIETaJbHOI0 BHIO3MIHOIO JIOTOBOPY HaiiMy 1 3acTOCOBYBajacsl JHIIE B
OKpEMUX HOpMax, 110 BH3HAuYalu OCOONUBOCTI HaiiMy BKa3aHUX BUJIB MaiiHa.
VY cr.cr. 152-179 TIK YCPP 1922 p. noroBip HaliMy «KOHCTPYIOBAaBCSI 3 PO3-
PaxyHKOM Ha OIUIaTHE KOPHCTYBaHHS MalHOM Oynb-sKMX BHIIB, BKJIIOYAIOUU
KUTIOBI npuMimeHss» [3, c¢. 198].

OpHi€r0 3 YMOB YCHIMIHOTO 1 6€3KOH(IIKTHOrO 3/iliCHEHHS MepeTBO-
PeHb BiIHOCHH BJIACHOCTI B KpaiHi y Hpoleci NpUBaTH3aLil Jep)KaBHUX Mix-
IPUEMCTB NTOBHHHA OyTH cBOOOAa BUOOpY opraHizauiiiHo-npaBoBux ¢opm mia-
npuemMHuITBa. KOKHAa 3 HMX Mae CBOI MepeBard i HEMOJIKH, aje TUTbKH MpH
cBoOOIi TX BUOOPY BOHH MOXYTh 3alHATH HaJekKHE M MiCIle B PHHKOBIH eko-
HoMili. Pa3zom 3 TuM, aHani3 BUSBHB, IO B IPOILECi MpUBaTHU3alil B KpaiHi
IPOSIBISIETbCS P HETaTUBHUX TeHJEHIIH. OnHI€I0 3 HUX € OUCKpEAUTaLis 3
00Ky Jep>kaBHOI BIIAJH, OPraHiB IPUBATU3ALl], OPEHIH JEPXKaBHUX MiANPHEMCTB
3 HACTYITHUM iX BHKYIIOM TPYAOBHUMH KOJTEKTHBAMH.

VY noganbLmioMy pO3BUTOK IPaBOBOIO PETYJIOBAHHS OPEHIHUX BiIHO-
CHH TiJ{ 9ac Iepexoay 3 IUIAHOBOI €KOHOMIKH JI0 KaIiTaJliCTHYHOI IPOXOJHUB Y
JIeKiJIbKa €TaliB y PO3BUTKY OPEHIH, a TaKOX MPOXOJUTh MOCTIHHUN IpoLec
PO3BUTKY B yKpaiHCHKOMY Ta CBITOBOMY IIpaBi.
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MEJIEX JIIOBOMHUPA BOJIOJJUMHPIBHA,

JoL. KaeapH rocrofapchKO-TPpaBOBUX JUCLHILIIH [HCTUTYTY HpaBa
JIbBIBCBKOTO I€PKaBHOT'O YHIBEPCUTETY BHYTPIIIHIX CIIPaB,

KaHJI. IOpUJ. HayK, JOIL.

OCOBJIMBOCTI IMILTEMEHTAILIIT
MPAKTUKH €BPOIIEMCBKOI'O CYAY 3 IPAB JIIOANHU
Y TOCHOJAPCBKE CYJOYUHCTBO YKPAIHHN

MMicns Betyny Ykpainu B Pagy €Bponu 0ys10 MOCTaBICHO MEPEiK 3aB-
JlaHb, 110 TOB’s3aHi 3 IMpolecaMu 3a0e3NeueHHs] Ta BCTAHOBICHHS BiJIIOBiA-
HOCTi JIep’)KaBHOTO 3aKOHOJABCTBA Ta ITIPABOBOI IPAKTUKU KpaiHH BUMOTaM
€BPONEHCHKIM CTaHIapTaM IOJ0 IpaB JIOAUHH, TAKOXK cTaHAapTaM KoHBeHmii
PO 3aXKCT IpaB JIIOJUHHU 1 OCHOBOIIOJIOXHHX CB0OOJ. Parn¢ikyBaBimm Ito
KongeHiito, aep:xaBa YKpaiHa Hajana 3rojay Ha oOOB’S3KOBICTh 1i, Ta Hajaia
cTaTyCc ilf 4aCTMHM HAI[iOHAJBHOI'O 3aKOHOJABCTBA, IO PO3MOYAN0 MPOLECH
IMITIEMeHTalii OO0 MDKHAPOIHOTO aKTy Y HalliOHAJIbHE 3aKOHOAABCTBO.

3arajibHOHAIlIOHAJIbHA TIporpamMa iMIUIEMEHTallll 3aKOHO/IaBCTBA JIep-
*aBH YKpaiHa 3akoHogaBcTBa €Bpomnericskoro Coro3y, 110 0yina 3aTBepaKeHOI0
3akonom Ykpainu «IIpo 3arampHOIEpKaBHY MNporpaMmy aianTamii 3aKoHO-
naBcTBa YKpaiHM 10 3akoHOAaBcTBa €Bponeiickkoro Corwo3y» Bia 18 GepesHs
2004 p. Ne 1629-1V [1, c. 180].

Ha chorosi npiopUTeTHUMH HAIIPSMaMK 30BHIIIHBOI IOMITHKH YKpaiH!
€ 30JMKEeHHS HaI[lOHAJIFHOTO 3aKOHOJABCTBA 3 MIKHAPOJHUMH 3aKOHOJIaB-
CTBaMH TaKOX MHIONO 3aXHCTy MpaB i cBOOON JrOOuHHU. Takox mpouec, M0
aJIanTye HalllOHAJIbHE 3aKOHO/ABCTBA JI0 €BPOIECHCHKUX CTAHIAPTIB MOCTIHHO
TpuBae. BiH BKiIOYae CTBOPEHHS BiJIOBIJHHUX IHCTUTYTIB Ta iHIII JOIOMIXHI
3aX0[H, MOTPiOHI sl eEeKTHBHOCTI MPaBO3aCTOCYBAaHHS Ta IPABOTBOPCHHS.
Haiibinpry B 1mbOMy pOJIb Ma€ MOMIMPEHHS 3aCTOCYBaHHS B HalliOHANbHE
CYJOYMHCTBO, y T.4. B TOCIIOJIApChKE, PillIeHb €BpPONEHCHKOro Cyay 3 TpaB
JIFO/IMHY, BiJl KOTPUX 4YacTO 3aJICKUTh Ji€Ba peaiizailis Ta MpaBUJIbHE 3aCTO-
CYBaHHS 1HIINX HOPM IIPaBOBUX aKTiB.

B ymoBax ToTanbHOi TpaHchopMalii CycrinbCTBa IOPUANYHA CHCTEMA
VYkpainu yce OUIbIl OpiEHTYEThCS Ha MiKHapoaHe npaBo. ChOTOHILITHE CIIPHii-
HATTS 3apyODKHUX MDKHAPOJHHUX CTaHIAPTIB BiIOYBA€ThCS NSKYIOUH €BPOIIEH-
CBKill iHTerpallii, KOTpe B Mi>KHAPOIHOMY IIpaBi 03HAYaE TOM piBEHb, 10 KOTPOTO
npaBuia MKHAPOJHUX CTAHAAPTIB, HE3AICIKHO MO0 X MPUPOIH, NPHUIIMAr0-
TBhCS Ta 3aCTOCOBYIOThCSI BHYTPIIIHBOK MPABOBOIO JOKYMEHTALIIE0, 1 HE MOTPIOHO
BH3HAYATH, KOTPi MIKHAPOAHI CTAaHAAPTU € HIDKYMMHU YU BHIIMMH HIK HaIlio-
HAJIbHI MIPABOBI NPUHIIMITK, & PO3IIISJAIOTHCS K BIAMOBIIHICT TOTPUMAaHHS Ha
HalliOHAJIbHOMY PiBHI BUMOT NepeA0ayeHuX MIXHAPOJHUMU IIPaBOBUMU 3000-
B’SI3aHHSAMH, KOTpi OynIM B3STi JEepikaBOlO 4epe3 MiAMHCAHHS MDKHApOAHOIO
JOroBopy ab0 MpUEJHAHHS A0 HHOTO, IUIIXOM 3aIPOBA/DKEHHS Y BHKOHAHHS
MIpaBII a00 TIIyMAU€eHHs Ta 3aCTOCYBAHHS JEp:KaBHUM CyIoM [2, cT. 12-14].

Pedopma cyniB, TakoX yIOCKOHAIEHHS FOCIOAAPCHKOTO CYJOYMHCTBA,
notpedye MiIBUIICHHS HAI[IOHAJTBHOTO PIBHS CYIOBOi MPAaKTHKU Ta ii MOBCSK-
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JCHHOTO CIPSIMyBaHHS Ha MIDKHApPOJHI MpPABOBI HOPMH, CHPSMOBAaHI MO0
BJIOCKOHAJICHHsSI HALIOHAIBHOI CUCTEMH CYJIB, IMOKpAmeHHsS 1i e(heKTUBHOCTI,
JOCTYIHOCTI Ta mpo3opocrti [3, c. 21].

MixHapo/HI CTaHAAPTH MAIOTh BEIHKE 3HAYCHHS y TOCIONAPCHKOMY
CYZOUYHMHCTBi, TOMY IO CTaHOBJICHHS SIK MIPABOBOi Jep)KaBH YKpaiHH HEMOXK-
nuBe 0e3 3alpoBaHKEHHS B CYIOBY MPAKTHKY MPUHIHXIIB Ta HOPM MiKHAPOJ-
HOTO MpaBa a TaK0XK MKHAPOJHUX CTAHJAPTIB.

BuzHauanbHUMM MDKHApOIHUMM aKTaMu y Wil cdepi ciil BBaXaTH:
3aranpHy Jekiapaiito npaB doauHu 1948 p., KoHBeHIiO Mpo 3aXHCT TpaB
JIFOJIMHU Ta OCHOBOIOJOXHUX cB0O0 1950 p., PexoMenpariito moao eGexTus-
HOCTI BIpoBaKeHHs OCHOBHUX NPHHIMIIB HIOA0 HE3AJIEKHOCTI MPaBOCY IS
npuitnaTy 1989 p., €Bponeiicbky XapTito Ipo craTtyc cyanis npuitaary 1998 p.,
Jexnapaitito npo «BepxoBEHCTBO MpaBa HA HALlIOHAJIBHOMY Ta MIXXHAPOIHOMY
piBHsAX» TocTaHoBlieHy 19 BepecHst 2012 p. 67-10 ceciero ['eHepanibpHOoi AcamOiel
OOH, Pe3omtouito I'enepanbaoi Acambiiei OOH Ne 41/120 mono «BcraHoBneHHs
MDKHapOAHHUX CTAHIAPTIB y chepi npas JIIOAMHI» MPUHHATOIO 4 rpynHs 1966 p.

3 METOI0 KOHTPOJIIO 100 JOTPUMAHHIM OCHOBOIIOJIOKHHUX CBOOOJ Ta
IIpaB JIIOAWHK OYyJIO0 YTBOPEHA YCTaHOBA, IO SBIIETHCS MOCTIHHUM MiXXHAPOI-
HUM CYyJIOBUM OpPraHoM, a came €BpONENUChKHUil Cyl 3 IpaB JIFOAUHHU.

@akTH4yHO, MPABOBI MiJICTaBH LIOAO0 3acTocyBaHHs wiel KonBeHmii Ta
pimens €Bporneiicbkoro Cyany HaliOHATBHUMH CYIaMH € IPOCTHMH Ta 3p03y-
MUIAMH, ajie, IPaKTHKa BHOCUTH CBOi 3MiHH. MUHYJIUMH POKaMH, piIko OyIo
TaK, IO CYAJs HiJ yac pO3MIsAy MEBHOI FOCIOJAPCHKOI CIpaBU IOCUIABCS Ha
okpeme pimeHHs Cyay 3a cBoe€ro iHimiaTHBOI0. B OCHOBHOMY mocmianach Ha
npaktuky Cyny Ta Ha KoHBeHIiI0o caMe 3amikaBieHa CTOpPOHA IojaBaja o
CBOIX MOSICHEHb 10 CYTi CIIpaBH CIOPY, iB MaiibyTHBOMY TaKa CCHJIKA MOIJIa
BiZIOOPa3UTHCH Y KOHKPETHOMY pillIeHHi cyny B CHpaBi. Ilepepaso, 3aIfiKaB-
JIEHa CTOpOHA SBJISIACh 1HO3EMHOIO 0CO00I0, fKa B TIPOLECi PO3IIISIaHHS
CIIPaBH YKPAiHCBKUM CYAOM, IIPH HASBHOCTI CyMHIBIB B HEYIIEPEIPKEHOCTI CYyIy,
nepeabdavana MOXIHUBICTh MEPEHECCHHsSI PO3MIIAAY CIOPY Ha MiKHAPOTIHHIMA
piBeHb, TAKOXK Yepe3 MOJaHHs KOHKPETHOI ckapru o €Bporneiicskoro Cymy.

Tenep yacTime TPaIISIOTHCS BUIIAKH, 1110 CYA y CBOIX PIilIEHHSX Y
NEBHHUX CIIpaBax MOCWIAKOThCA Ha pilmeHHs €Bporneiicbkkoro Cyny 3a CBOEH
IHII[IaTHBOO, HE3BAXKAIOUH HA T, 1[0 MOTJIM HEe OyTH Taki MOCUIAHHS Ha MpaK-
tuky Cyny Ta KoHBeHIIiI0 y CBOiX MOSICHEHHSX, SKMMH CTOpPOHA CIIpaBU 00-
I'PYHTYBaJIa CBOIO IO3HILIiI0 Y KOHKPETHi crpasi [4].

B mporeci 3actocyBaHHs rocriofapcbkuM cynoM Ykpainn KonBeHinit
Ta npaktuku €Bponeiicbkoro Cyay MoTpiOHO HArOJIOCHTH Ha iH(pOpMaLiHHOMY
nucti Bumoro rocronapeskoro cyny Ykpainun «IIpo KonBeHuito mpo 3axuct
IpaB JIIOAUHU 1 OCHOBOIIOJIOXKHUX ¢BOOOA 1950 p., IOPHUCAMKIIIO Ta IPAKTUKY
€Bporeiicbkoro cymy 3 npas JoanHm» Bif 22 kBiTHSA 2016 p. Ne 01-06/1444/16.

Axtu €porneiicbkoro Cyay 1Mo KOHKpETHHX crpaBax B cuiy aii Kon-
BeHIII € 000B’I3KOBUMH TLIBKH JJIS JIepKaBU KOTpPa € BiAMOBizaueM, ajie iHmi
JepKaBU yYaCHHUII NMEPEBAKHO TAKOK JOOPOBUILHO MOTOKYIOTHCS 3 HUMH ITiJ
4ac MpaBO3acCTOCOBYOI IPAKTHKU Ta IEPEeTNIAIaHHS HAIIOHATBHOTO 3aKOHO-
JaBCTBA JJISL TOTO, 1100 YHUKHYTH B Maii0yTHOMY NOpymeHs KoHBeHII.
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MHPOHOBA I'AJIMHA AHATOJIIIBHA,

HPOBINHNI HAyKOBHH CIiBPOOITHHK BiIiTy MI>KHAPOJHOTO NIPHBATHOTO TIpaBa
Ta MpaBoBUX MpobieM eBpointerpauii H/II npusaTHOTrO npasa

i mianpueMunnTBa iMeHi akajgemika @. I'. Bypuyaka HATIpH Ykpainn,

J-p IOpU/I. HAYK, CT. HayK. CiBPOOITHUK

PENPOAYKTUBHI TPABA JKIHOK 3 ICUXTYHUMH PO3JIAJAMM:
€BPOIHTEI'PANIMHUU KOHTEKCT

CamocriitHa peamizalliss IpaBO3JIaTHOCTI Ta 3aXUCT BiJ HaIMiIpHOTO
BTPYYaHHs y NPUBATHICTb MAIOTh JyXKe BaXJIUBE 3HaUECHHS JUIf (Pi3M4YHUX OCi0
3 BaJJaMH BOJIi Ta BOJIEBUSBICHHS. Y MEPILy Yepry, Iie CTOCYETHCS MOXKINBOCTI
0COOHCTOT0 KOPHUCTYBaHHS HaIaHUMH 3aKOHOM MPAaBOMOYHOCTSIMH, IO BHIUIH-
BalOTh 3 MPUHLHUITY 3rOJ¢ HA MEJIWYHE BTPYYAHHS Ta MPaB Ha BUOIP MEJAUYHOTO
3aKiajy, JiKaps Ta METOMIB JIIKyBaHHS. Y JEAKUX IOPUCOUKILIAX, y T.4. H B
VYkpaiHi, TpaBocy0’€KTHICTh TaKMX MALIIEHTIB B iXHIX BIIHOCHHAX 3 MEIUYHHUMHU
YCTaHOBaMHU € 3]1¢0iIbIIOr0 MACHBHOIO: TXHI 0COOMCTI HEMalWHOBI TpaBa 3/ikc-
HIOIOTHCS MIEPEBAXKHO IHIIUMH 0CO0aMH, SIKi BUCTYNAIOTh 3aKOHHUMH MPEICTaB-
HHUKaMH, TO K OMIKyHH aBTOMaTHYHO YIOBHOBAXYIOTHCS NPHUIIMATHU BCi PIllICHHS Y
cepi oxopoHH 300pOB’s, SIKi TependavatoTh BUIbHY iH(OPMOBaHY 3ro/ly Ialli€HTa.

BiTun3HsHE 3aKOHOIABCTBO TPYHTYETBCA Ha CHPOLICHOMY po3yM1HH1
caMoi cyTi fie3gaTtHOCTI: abo JIIOMHA OBHICTIO pO3yMi€ 3HAYEHHS CBOIX Hill Ta
MOXe KepyBaTH HUMH, a00 IOBHICTIO He po3yMie Ta He kepye. IIpoTe, peanbHuii
BIUIUB IICUXIYHOTO PO3Jafy Ta IHTENEKTyaabHOI HEJOCTaTHOCTI Ha 3/aTHICTb
MpUAMaTH CaMOCTIHHI PO3YMHI PIlIICHHS € HEMPOCTHM Ta MOJi(aKTOPHUM TPO-
necoM. Sk mpaBWIIO, HABITh NMPU TSDKKHX PO3JIaiax ICUXIKH, 3[aTHICTH OCOOH
JI0 IPUAHATTS YCBIAOMJICHUX PillleHb MOBHICTIO HE BTPAYaeThes. Y THUX BUMA[-
Kax, KOJIM MAalli€HT Ma€ 3JaTHICTh OCOOMCTO 3iHICHIOBAaTH BUOIp, HE3aJIEKHO BiJ
cBoro (hopmanbHOTO CTatycy (Hemie3aTHUH, OOMEXEHO i€3aTHUN) HENpHu-
MyCTUMO T030aBIIsATH HOr0 BHOOPY Ta BUTICHATH OCOOMCTI PIIICHHS 3aMiCHUMH.
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V¥ cr. 12 Konsennii OOH mnpo mpaBa oci® 3 iHBamigHICTIO Bif
13.12.2006 p. 3aKkpilieHO BaXXJIUBHH NPUHIMI «yCl IHBaJIW MalOTh MPaBO-
3JIATHICTh Ha PIBHI 3 THIIUMH B YCiX aCHEKTax JXUTTA». Xo4a B JCSIKHX FOPHUC-
JUKITSIX TOHATTS MPAaBO3JATHICTh SIK BJIACTHBICTh OYTH Cy0’€KTOM IIpaBa Ta
JIE3/IaTHICT K 37aTHICTh CAMOCTIHHO peai3oByBaTH CBOI MpaBa PO3pPi3HSIO-
ThCS, Y CT. 12 y MOHATTS «IIPaBO3JAaTHICThY BKJIAJAIOThC OOHBA ACIIEKTH Ta
MAaroThCsl Ha yBa3i oOu/BI MOXIIMBOCTI — MaTH IIpaBa Ta 3AilicHoBaTH iX. Ile
MOJIOKEHHS O3HaYae, M0 MPaBO HA 3roJy Ha MEIUYHE BTPYYaHHS € (yHaa-
MEHTaJIbHUM IIPABOM JIIOAUHH, SIKE MOLIMPIOETHCS 0€3 AUCKpUMiHaLii TakoxX i
Ha 0ci0 3 IHBAIIIHICTIO, cepe]] IKUX 0COOH 13 MPOOIeMaMHu MCUXIYHOTO 3/I0POB’S
Ta iHTeJeKTyansHoI0 HenoctatHicTio. Komiter Konsentii OOH y komeHTapi 10
cT. 12 creniayibHO MiZKPECITIOE 3aCTOCOBHICTD JaHUX MOJ0XKEHb 10 chepu JiKy-
BaHHSA Ta JOIJIANY, 3ayBaXYKOUH, IO TEPCOHAN Ma€ 3HAUTH NUIIXH, 100
MaKCUMaJIbHO KOHCYJIbTYBATHCh i3 MaIli€HTOM 1 100 ocoba, 110 i€ Bia iMeHi
nalieHTa (HaIpHuKiIal, ONiKyH), He IpuiiMaa pillleHHs 3aMicTh HbOTo [1].

BpaxoByloun MiXHapOJHO-IIPABOBI 3000B’sA3aHHA YKpaiHH, HE00-
X1JTHO Ha 3aKOHOJABYOMY PiBHI BH3HATH Ta y3TOJMTH MpaBa HeJi€31aTHOT 0COOH
CaMOCTIHHO BUIIIYBaTH NMHUTaHHS y cdepl HaTaHHS MEIUYHOI ornmoMoru. Bim-
MOBiJIHO, y JIIKApiB Ta MEIUYHHUX 3aKJaJiB MalOTh 3 IBUTHCA HOBI 00OB’S3KH:
[IOJI0 HAJAHHS HENi€3JaTHOMY MAlli€HTy Beiei HeoOXigHoi iHpopMarii, BH3HA-
YEeHHs HOro 0COOMCTOrO CTaBJCHHS A0 3alpOIIOHOBAHOIO JIIKyBaHHS, BU3HA-
YCHHS CTaHy Malli€HTa Ha MPEeIMET MOXKJIMBOCTI a00 HEMOXKJIMBOCTI BHPA3UTH
cBoio Bouto. Henie3naTHiCTh He MOBMHHA BUKIIIOYATH 30€peEHHS 34aTHOCTI
CHpUiiMaTH Ta OUiHIOBaTH MeauuHy iHopmariiro. Came QyHKIIOHANBHUI CTaH
oco0u marrienra, a He ii opManbHUI cTaTyC MOBUHHI OpaTUCS 10 YBaru.

OCoOJIMBO €TUYHO Ta IOPUAMYHO YyTIUBUMY € PENPONYKTUBHI IIpaBa
JKIHOK, SIKi MalOTh BajM BOJI Ta BojeBHsBICHHA. Jloci B YKpaiHi HE BH3HAHO
MIpaBO >KIHKH, BU3HAHOI HENI€3aTHOO, Ha iHPOPMOBAaHUI BUOIp MpPW BUPILIEHHI
MMUTAaHHS 10JI0 IITYYHOTO IepepuBaHHs BariTHOCcTi. Y Hakazi MO3 VYkpainu
«[Ipo 3arBepkenHs [lopsAAKy HamaHHS KOMIUIEKCHOI MEIWYHOI ITOMOMOTH
BariTHIA JKIHII miJ yac HeOaxkaHol BariTHOCTI, OPM MEPBHHHOI OOIIKOBOI
JOKYMEHTAIll Ta IHCTPYKIK Moo iX 3amoBHeHHs» Big 24.05.2013 p. Ne 423
OyJl0 y3aKOHEHO MPUMYCOBE MPOBENCHHS omepauii (MpoueaypH) MITYYHOTO
NepeprBaHHs BariTHOCTI y 0coOH, BH3HAHOI Heaie3naTHO. 3rigHo m. 1.8 Ta
. 3.1. [lopsiaky HamaHHs KOMIUIEKCHOT MEIUYHOI JOMOMOTHM BariTHIN IHIII ITi]T
4yac HeOa)kaHOT BariTHOCTI: MPOBEACHHs onepariil (MpoueaypH) MTYYHOro mepe-
puBaHHS HeOaXKaHOI BAariTHOCTI 3[IIMCHIOIOTH 3a 3asBOIO BariTHOI iHKH abo ii
3aKOHHHX MPEJCTABHUKIB (JI1 HEMOBHOMITHBOI, HE1€31aTHOT 0co0n).

[ITy4yHe nepepruBaHHs BariTHOCTI y MPUMYCOBOMY IMOPSIKY HE Bijmo-
BiZJa€ MDKHApPOIHHM CTaHIApTaM MpaB JIOAWHH, aJKe MUTAHHSA 30epeKEeHHs
a0o0 TepepuUBaHHs BariTHOCTI MOB’SA3aHO i3 PyHAaMEHTAILHUMH T4 OCOOMCTUMHU
HEMaWHOBUMH MpaBaMH JKIHKA Ha TPHBATHICTH T4 HA MATEPUHCTBO, TOMY
[IOBUHHO BHPILIyBaTUCS CaMOIO XiHKO0. [lepeprBaHHS BariTHOCTI 3a 3asBOIO
(3rofo10) mpeacTaBHUKA Ha MifACTaBi juiie (GopManbHOrO CTAaTyCy HeAie3naT-
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HOCTi € (paKTHYHO MPUMYCOBUM MEIWYHUM BTPYUAHHSM Ta, 32 BU3HAUCHHSM,
CTaHOBUTH I'py0e MOPYIICHHS OCHOBHMX INpaB JIOIUHU. JKOTHI MOCWIAHHS Ta
MeIM4HI a00 ColliaNbHi MOKa3HUKU B IAaHOMY BHUIAJKy HE MAIOTh MEPEBAYKHOTO
3HaueHHs. TOXX TpH BUPIMIEHHI MUTAaHHS TPO TEPEPUBAHHS BariTHOCTI Mae
NPUHITUIIOBE 3HAYCHHsI BOJICBUSABICHHS CaMO1 XKiHKH.

€IMHOIO MICTaBOIO VISl BUKIIOYEHHS 3 IAHOTO MpaBmiia € (paKTUIHA
HE3IaTHICTh JKIHKM TPUHHATH PILICHHS Ta BUCIOBUTH CBOI JIYMKY 3 ILIbOTO
MUTaHHsA. B TakoMy BHINAJKy MEepPepUBaHHS BAriTHOCTI Y HEMI€3IATHOI >KiHKH
MOJKe 3/IIICHIOBATHCS 3a PIlICHHSIM CyJAy NPH ydacTi caMoi BaritHoi. I3 3asBoro
JI0 CyAly NIpO BUPILIEHHS NUTAHHA NEpEPUBAaHHS BariTHOCTI HEJi€3/aTHOI JKiHKH
MOXe 3BEpPHYTHUCS TUIbKM 3aKOHHHH HPEICTaBHHUK, B TOMY YHCII JKapHs abo
CreliaJbHUM IICHXOHEBPOJIOTIYHUM 3aKiaj, AKi HaJiIeHi OMiKYHCHKUMH (YHK-
uismu. [Ipu 1iboMy Hetie3aTHa JKiHKa IIOBUHHA MaTH BiAMOBIIHI TIpOIIEeCyaTbHi
mpasa, y T.9. 00paTH MpeJICTaBHUKA Ha JOTOBIpHii ocHOBI [2, ¢. 181-182].

Moo npaBoBoi periaMeHTanii cTepuiizanii Hexie3gaTHoi ocodu Ta il
npaBa Ha iH(GOPMOBaHHUI BHOIp TPU 3aCTOCYBaHHI MEIWUYHOI CTepuIIizalii y
2017 p. 3akonom Ykpainu «I[Ipo BHECEHHS 3MiH J10 JESIKHX 3aKOHOJIaBUYMX AKTiB
VYkpaiHu 111010 HaJIaHHs TICUXIaTpHYHOI TortoMore» Bia 14.11.2017 p. Ne 3305-VIII
y 3aKOHO/IaBCTBO OyJI0 BHeceHi 3MiHHU. Tak, i3 Tekcty LIK Ykpainu BukiIroueHo
peueHHs 1. 5 ¢T. 281 «crepuizaiiis Hemie3aaTHoi Gi3uIHOT 0COOH 3a HAIBHOCTI
MEAMYHUX TIOKa3HUKIB MOXe OyTH MpOBEACHa JIMIIE 3a 3roJ00 Ii OMiKyHa, 3
JOJIep)KaHHSIM BHMOT, BCTaHOBJICHHX 3aKOHOM». TakKoX BHKIIIOYEHO YacCTHUHY
apyry ct. 49 OcHOB aHAIIOTIYHOIO 3MicTy. Biarenep mpumycoBa cTepumisaiiis B
VYkpaiui mij 3a00pOHOI0, MPOBECTH 1[I0 MEIUYHY MPOIEAYPY MOXHA JIMIIE 33
Oa)kaHHSIM MMOBHOJITHROT 0coOK. BTiM mocTae HU3Ka HOBUX MUTaHb, MO MOTPE-
OYIOTh COLIIaJIBHOTO Ta MPABOBOT'O BUPILLIEHHS, 30KpeMa 00 3aKOHHUX CIIOCO-
0iB Ta mpoleayp BpaxyBaHHsS TYMKH HEAi€3AaTHOI 0COOM MpH CTEepHIIi3amil, a
TaKOXX TPAaBOBHX YMOB HEAOOpOBIIBHOI crepmiizamii ocib, 1mo He 37aTHi
copMyBaTu CBOIO AYMKY.

Tlonpy eTHYHy CKIAOHICTH IPOOJIEMH HEIOOPOBLIBHOI CTEpHIIi3aLil,
3aKOHOJIABCTBO OLIBIIOCTI KpaiH €BPOIU MICTUTH IHCTUTYT CTEpHIIi3alii Heie-
3maTHUX 0c¢i0. Y neskux kpainax (JIutsa, CroBauuwna, YUexis) pillleHHS MPo
NPOBEJICHHS MPOLEAYPH CTEpHITiZallil Hefie3qaTHOT 0COOM MPUHMAETHCS CYIOM
3a 3as{BOI0 OMiKyHa. Y HU3LI IHIIMX KpaiH pillieHHs MPO CTEePUIIi3allifo MpHid-
MAalOThCs crielianbuuMu opranamu. Hampuknan, y Janii — KoHcymbramiiHoO
a0o AmnensuiiHO0 KoMiciero 3 muTaHb crepuiizanii, y IlIeeinapii — Opranom
3aXHCTy AiTed Ta popociux, y Pinnsamaii — HamioHanpHEM HArJIIOBHM areHT-
CTBOM 3 IIUTaHb COIIaJbHOIO 3a0€3ME€4YEHHS Ta OXOPOHU 310POB’sL. Y GLIBIIOCTI
KpaiH 3aKOHOJABCTBOM BH3HAYEHO MEPETiK NMPHUYMH, 33 SKHMH JIO3BOJISETHCS
MIPOBE/ICHHSI MIPOIICYPH CTEPHITI3allil SK Ji€3IaTHUX, TaK 1 Heli€3AaTHUX OCiO.
Cepenl OCHOBHHMX MpPUYUH: BAariTHICTh 3arpoXKyBaTUMeE JKHUTTIO Ta 3I0POB’IO
0co0u; BariTHOCTI HE MOXXHA 3amo0irTH IHIIMMHU criocobamu; 4yepe3 CHaaKoBi
YUHHUKY y JIiTell 0cOOM MOXKINBI cepilo3Hi (i3uuHi a00 NCUXIUHI MOPYIIECHHS;
ocoba yepe3 MCHUXIUHI 3aXBOPIOBaHHs ab0 CepilO3HI MOpPYIICHHS 3I0pPOB’S HE
3MOYKE HAJIOKHAM YMHOM BUXOBYBATH JiTeil Toro [3].
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3 METOI0 3aMOBHUTHU iCHYIOUHI TPABOBHH BAaKyyM, IO YTBOPHBCS B
VYkpaiHi CTOCOBHO MpPaBOBOi perjiameHTanii HeJ00pOBiIBHOI cTepuitizalii He-
Ji€31aTHUX 0Ci0, MOTPIOHO IMIUIEMEHTYBATH y 3aKOHOAABCTBO TaKi OCHOBHI
NPUHOUTH. PilIeHHs mog0 MpoBeNeHHs cTeprili3anii Mae OyTH NPHUHATO He-
3aIe)KHUM CyJOBHUM OPIaHOM, IpU IIbOMY HEAi€37aTHI 0cOOHM NOBHHHI OyTH
3aciyxaHi. Y mporieci MpUHHATTS PillleHHs 1010 HeJOOPOBIILHOI cTepuITi3amii
000B’s13KOBa y4acTh CIEI[iaJIbHOI €KCIIePTHOI KOMicii, y CKali sIKOi MarTh
OyTH JiKapi 31 CIeliagi30BaHO0 KOMIIETEHIIEI0 COMAaTUYHOrO Ta ICHUXiaTpHy-
HOrO Moo, MPEICTAaBHUK Heie31aTHOT 0coOu (He 000B’A3KOBO OIMIKYH, MOXK-
muBO 0OpaHuil naHO0 0co00I0 Ha 3acanax JOTOBIPHOTO IPEJCTaBHHUIITBA).
BHCHOBOK eKcIepTiB MO COLiaJbHUI Ta MCHXIYHUI CTaH HEAie3MaTHOI 0coOH
Mae OyTH CKJIaJICHHH y T.4. 32 pe3yJIbTaTaMy iHTePB 10 13 HeAi€3IaTHO0 0CO001O0.

B o0rpyHTyBaHHI HEOOXITHOCTI CTEpUITi3allii Helie31aTHOT 0CO0H, sKa
HE pO3YMI€ CyTi 3alPOMOHOBAHMX MEIUYHHX MPOLEAYD, SK BapiaHT, MOMKIIUBO
3aCTOCYBAaTH KOMIUICKCHHH KPUTEPi «HAMKpAIoro iHTepecy» Hemie3aaTHOL
ocobu, sikuii oeqHye B co0i okpemi BepudikoBani actiektd. Hampukiaz, acrnekr
«MOXIIMBOCTI/HEMOXIIMBOCTI MpPUHHATTA HEAI€34aTHOIO 0CO00K CBiZOMOIO
pILIEHHS PO MPOIOBXKEHHS POIY» Ma€ iCTOTHE 3HAYSHHS NPH BUPIIICHHI ITH-
TaHHS HOpPYLISHHs NpaBa JIOJUHYU Ha IIPOJOBXKeHHs poay. Koxkna moanHa mMae
IIpaBO Ha 0aTBHKIBCTBO, aje Take MPaBO He MOPYIIYETHCS MPOBEICHHIM CTEPH-
mizanii y BUNAKY, SKIIO HEAi€3qaTHA 0co0a HE Ma€e YCBIZOMIICHOI METi CTaTh
MaTip’ro abo 6aTbKOM, 30KpeMa, He YCBIZIOMIIIOE O€3M0CepPeTHHOT0 3B’ SI3KY MiK
CTaTeBUM aKTOM Ta 3aYaTTsAM 1 Hapo/keHHAM IuTHHU. llle omuH acmekrT, mo
Ma€ 3HAYCHHS, — HEMOXIUBICTb 3aCTOCYBATH iHIINM JOCTYIHUH 3acib KOHTpa-
nenuii Janoi ocobu abo ii cekcyallbHOTO MapTHEPa.

BpaxoByloun MiKHapOJHO-IIPaBOBi 3000B’s3aHHS YKpaiHH, a TaKOX
Oepyud 10 yBarm JOCBiI OKPEeMHUX KpaiH, HEOOXiITHO oOpaTh HaHOiLIbII HpH-
BaONMBI AL BITYM3HSAHOI NMPAaBOBOI CHCTEMH ILUIAXU YCYHEHHS IPOTalIuH Ta
HEBIAMOBIHOCTEH, @ TAKOX BBECTH Y Jil0 HOBUIl LIMBIJILHO-IIPABOBUI iHCTpY-
MeHTapiii, mo 3a0e3neYnTh aJaeKBaTHE NMPUBATHONPABOBE PETYIIOBAHHS BiIHO-
CUH y cdepi HaJaHHS MEIUYHOI JONOMOIM 3a Y4acTIO IOBHOJITHIX 0cCi0 3
BaJlaMH BOJI Ta BOJCBUSBIICHHS.
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CTyJeHTKa HaBYaJIbHO-HAyKOBOT'O iHCTUTYTY IIpaBa Ta iHHOBALiHOT OCBiTH
JIHINpONETPOBCHKOTO /IEPKABHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB;
I'PULIAU IPUHA OJIET'IBHA,

npod. xadeapu 3aralbHONPABOBUX JHUCLUILTIH

JIHITPONIETPOBCHKOTO AECPKABHOTO YHIBEPCUTETY BHYTPIILHIX CIIpaB,

II-p IOpHA. HayK, Ipod.

HOPMOTBOPYA TEXHIKA

Ha cyuacHoMy eTami po3BUTKY YKPaiHCBKOI JepKaBU I'OCTPO IOCTa€e
npoOJieMa SIKOCTi 3aKOHOJAaBCTBA. 1le 3yMOBJICHO HEOOXiHICTIO yIOCKOHAJICHHS
pizHuX cdep Aep:kaBHOI IiSUIBHOCTI, @ OTXKe, MOTPeOOK YIOPSAKYBaHHS TIpa-
BOBOTO PETyIIIOBaHHSA HOBHX BHIB CyCHITbHHX BimHOcHH. JKomHa mepkaBa He
MOXe€ iCHyBaTH O3 HaJIarOJPKEHOr0 YIPaBIiHCBKOIO MeXaHi3My, SKuil Ou
3a0e3euyBaB rapMOHiiHUI pO3BUTOK Ta (YHKLIOHYBaHHSA NPaBOBOI CUCTEMH
cycribeTBa. OCHOBY IBOTO MEXaHI3My CTAHOBJISTH MPAaBOBI aKTH, «POOOTa»
HajJ SAKUMH Iependadae BpaxyBaHHSA PATy OOCTaBHH, fKi € MPEIMETOM J0-
CIIIIKEHHSI HOPMOTBOPYOI TEXHIKH.

VY cBOiX HAyKOBHH IOCHIIKEHHIX NMPOOIEMH CTalii HOPMOTBOPYOCTI
Ta FOPUMYHOI TEXHIKM BUBYAJIM TaKi HaykoBii: Boponina B. M., Xyneurka B. B.,
Kammnina T. B., Kocrunpkuit M. B.,,  Korenko JI. B., Kyssmenko O. B.,
JleBunpka H. O., Minkesuu A. B., Myapak I. 1., Punmox B. 1., Cxaxyn O. ©.,
Tepnrok I. £., Iipetkora 1O. B., [llanoBanosa JI., [lleBuyk O. A. Ta iH.

Tak, O. B. baokina, A. |. KoBanenko, A. b. BeHrepos BBaxarTh, 110
i IOPUANYHOI0 TEXHIKOI0 BAPTO PO3YMITH CYKYIHICTB il CTPYKTYypHHX elle-
MEHTiB, SIKi BUKOPHCTOBYIOTbCA HiJl 4ac pPO3POOKM HOPMATHBHO-IIPABOBHX
aktiB. 1O. A. Benepnikos, B. C. I'pekyn, O. @. Ckakyn, M. K. FOkoB, y cBoro
4epry, BOA4aroTh MOXKJIMBICTb 3aCTOCYBaHHS IOPUANYHOI TEXHIKU HE TUIBKH Mij
Yac MiJrOTOBKM HOPMATHBHO-TIPABOBUX aKTIB, aJie 1 Ml Yac MiIrOTOBKH MpPaBo-
3aCTOCOBHHUX Ta MPaBOTIIyMayHUX aKTiB.

Bonnouac npoBeneHHI aHai3 MOSACHIOE 1 PO3YMiHHS TEOPETUKAMU
npaBa BUJIB IOPUIMYHOI TEXHIKH. Bigomi mpeacTaBHUKM Teopii IpaBa, 30KpeMa.
P. Jlykuu, C. C. Anekcees, O. |. IOk, O. O. Tenenxko, 0. A. BenepHikoB Ta
B. C. I'pexyn MOIINAIOTh IOPHAWYHY TEXHIKY, 3aJISKHO BiJ BHIIB HPaBOBUX
aKTiB, Ha IPaBOTBOPUY, 00’ €KTOM 5IKO € HOPMATHUBHO-IIPABOBi aKTH, Ta IIPaBO-
3aCTOCOBHY, 00’€KTOM $KOi €, BiJIIOBIHO, MPaBO3aCTOCOBHI akTHU. BomHouac,
3aJIeKHO BiJ IOPHIWYHOI CHIM HOPMATHBHO-TIPABOBHX aKTiB, y IIPaBOTBOPUIH
TEXHilll paliOHAbHO PO3PI3HATH 3aKOHOTBOpPUY TEXHIKY, 00’€KTOM fKOI €
3aKOHH, Ta HOPMOTBOPYY TeXHiKy, 00’€KTOM 5IKO{ € IiA3aKOHHI akTH [2, . 19].

3 moCHIIeHHSAM iHTerpaniifHux npouecus HEOOXiTHUM 1OCTa€ BHALICHHS
INe OJHOTO MPHHIAILY HOPMOTBOPYOCTI — Ml)KHapOZ[HOFO nplopmeTy Peani-
3allis MpIOPUTETY MIXHAPOAHOTO IIpaBa y IpPaBOBilf HpakTHmi YKpaiHH II0-
TpeOye HacamIepesl yIOCKOHAJIECHHs 3aKOHOJABCTBa, SIKe Mae 3a0e3nedyBaTH
MEXaHi3M peaizaiii Mi>KHapoJHO-TIPABOBUX HOPM Y MPaBOBil cucTeMi YKpaiHu.
Take 3abe3meueHHs, sk 3a3Havae B. [lnaBuy, He nuine BHYTpIilIHINA, a i
MDKHApOJHO-IIPaBOBU 000B 30K JepkasH [4, c. 68].
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Oco0nuBy yBary BapTo 3BEpHYTHU Ha T€, 110 IPABOBI aKTH BKIIOYAIOTh
HOpPMAaTHUBHO-TIPABOBI, MPaBO3aCTOCOBHI Ta MPABOTIyMa4yHi aKTH, & TOMY BH/Ii-
JICHHS BKa3aHUMU (axiBUSIMH Teopii IIpaBa MPaBOTBOPUOI Ta MIPABO3aCTOCOBHOL
TEXHIKH BKa3ye Ha Te, [0 BHOpPAHWUI HUMH KPUTEpId MOALTY HOPHUIAIHOL
TEXHIKW Ha BUIM PO3KPUTUIH HETIOBHICTIO. Y 3B’SI3Ky 3 IMM MM MOTOKYEMOCS 3
B. M. KapramoBum, sKuii cepej BUAIB IOPUIMYHOI TEXHIKM BHUIUINB TaKOX
IHTepIpeTaiiiHy TeXHIKY, TOOTO IOpUANYHY TEXHIKY CTBOPEHHS IPaBOTIyMad-
HHUX aKTiB. 3 TaKoOI AYMKOIO MOromxyloTbcs I. |. JleHucoB, akueHTyouM Ha
TOMY, LIO iHTepIpeTaliiiHa TeXHiIKa O3Hayae TEXHIKYy akKTiB came odiuiiiHoro
TiiymaueHHs. CkakyH O. @., y cBOIO yepry, 3a3Hayae, 10 IOPUIMYHA TEXHIKa
TJIIyMaueHHs MpaBa IpUTaMaHHA IOPUIUYHINA TEXHIIi B IPaBOTBOPYOCTI Ta I0pU-
JTUYHIM TeXHIIl B MPaBO3aCTOCOBHIi MisuibHOCTI. OTKE, HAYKOBII BHIUISIOTH
IHTEepNpeTaliiiHy TEXHIKYy, TOOTO IOPHIUYHY TEXHIKY MPABOTIIYMAaYHUX aKTIB,
SIK CAaMOCTIMHMHN B IOpUANYHOT TeXHikH [2, ¢. 19].

OpHak, TapMOHi3alisg YKpaiHChKOI NpPaBOBOI CHUCTEMH 3 HOPMaMu
i cTaHgapTaMid MDKHapOJHOTO IpaBa IIOBMHHA BiAOYBAaTHCh 3 ypaxyBaHHSIM
IIPUHLUITY HalliOHAJIbHUX iHTepeciB. HarioHaabHa HOPMOTBOPYICTS 1€ MIPOLIEC,
SIKAH TIoJ1ATae y (QOpMyBaHHI HOPM HAI[IOHAILHOTO 3aKOHO/IABCTBA, SIKi SIK IPABIJIO
3IIACHIOIOTECA B cepelHi epkaBu. CyTHICTh IIbOTO MPUHIMITY MOJIATaE y TOMY,
oo B mporieci (opMyBaHHSI HAalliOHATBHOTO 3aKOHOJABCTBA MMOBHHHI BPAaXOBY-
BAaTHUCsI, HACAMIIEPe]], CKOHOMIYHI, COIiabHi, KYJIbTYpHI Ta MOJITHYHI TTOTpeOU
TOro Hapofy (Hallii), sKuil IPOXKMBA€ Ha TEPUTOPIT BiMOBIHOT Aepxasu [4, c. 68].

Ipu GpopMytoBaHHI HOPMATUBHUX MPABOBUX IPHITUCIB PO BHECSHHS
3MiH, JIOTIOBHEHb B YMHHI HOPMATHBHI NPaBOBi akTH a0 MpO BH3HAHHA IX Ta-
KHMH, 1[0 BTPATUIN YMHHICTb, CJIil KEPYBATHUCS HACTYIIHUMH [IPaBUIAMU HOPMO-
TBOPYOI TEXHIKH:

1) HOpMaTHBHMI NPAaBOBHH aKT y BCiX HEOOXITHMX BHIAAKAX Mae
MICTUTH OTIEPaTUBHI MPHUITACH, SIKi JO3BOJLITH BUKIFOUUTH KOJMIi3ii MK THMH, IO
BCTYIWJIM B CWJIY 1 PaHill YAHHAMM HOPMAaTHBHAMH IPABOBHMH aKTaMu. SIKIIIO
IIPUINCH NIPO BHECEHHS 3MiH, JONOBHEHb, CKaCyBaHb € 3aHAJTO BEIUKHUMH 3a
00csroM, TO iX JOUIIBHO BUOKPEMITIOBATH B CAMOCTIHHHUI akT ab0 BUKIAJaTH B
CHeLiaTbHOMY JOJATKY;

2) HeOOXiHO TOYHO BKa3yBaTH PEKBI3HTH, CTPYKTYPHI OJMHUII HOP-
MaTHBHHUX MTPABOBUX aKTiB, K1 MiJJIATAI0Th 3MiHi, JOMOBHEHHIO, CKACYBaHHIO, B
SIKY CTPYKTYPHY OJUHULIIO CJIiJi HOMICTUTH Ti UM IHINI JONOBHEHHS, 3MiHHU, K
MIPOBECTH JOJATKOBY HyMepalilo YaCcTHH, 0 BKIFOYAIOTHCS TOIIO;

3) HajgarOuu HOBY PEAAKIil0 HOPMATHBHOTO IPAaBOBOTO aKTa, HOTO
elieMeHTa, HeoOXiqHO 30epirati ix momepeaHto Ha3By. Bimomocti, mpo Te, 1m0
HOPMATHBHHH TPABOBHH aKT BUKJIQJAETBCS B HOBIM penakiii, po3MILIyIOTh
BiJpasy micns Horo Hasew [1, ¢. 32].

BuBuarouu HayKoOBi JDKepesa, MOKHA BHOKPEMHTH Pi3HI TPaKTYBaHHS
MIOHATTS «IopuaAnYHa TexHika». Hanpuknan, T. B. Kamanina mij ropuIngHoOO
TEXHIKOI0 pO3yMi€ CYKYIHICTb IHCTPYMEHTIB NpPOBEICHHS IOPUIMYHOI IisIb-
Hocti. B. |. Punniok BBakae, 0 IOpUIMYHA TEXHIKa — 1€ CIOCIO IOpPUIUYHOL
JUSUTBHOCTI JIGPIKABHOTO amnapary, a 1ied croci0 BTUTIOETBCS B MPHIIOMAax, METO-
nax, nopaaky. H. O. JleBuipka BBaxae, 110 IOpUIMYHA TEXHIKA — L€ CUCTEMa
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MNOCTIHHUX IOPUIUYHUX IHCTPYMEHTIB (IpuiloMiB, crioco6iB MiATOTOBKY, CKIIa-
JaHHs, 0()OPMIICHHS) JIJIsl CTBOPCHHS MPABOBUX aKTIB Ta 3IIHCHEHHS FOPUANY-
HOI AisIbHOCTI y cdepi peanizalii npasa.

OTXe, MOXKHA 3pOOUTH BHUCHOBOK, IO IOPUAMYHA TEXHIKA — II€ CHC-
TeMa OCHOBAHUX 1 ITepeBIpEHNX MPAKTHKOIO IIPAaBOTBOPUOCTI MPUHIIAIIIB, IIPHIHO-
MiB, 3aco0iB, IpaBua (JIOTi4HUX, CTPYKTYpPHUX, JIIHTBICTUYHMX) HiATOTOBKH
HaMOLIBII SKICHO JOCKOHATUX 32 (POPMOIO 1 CTPYKTYpPOK HOPMAaTHBHO-IIpa-
BOBHUX aKTIB, 1[0 BUKOPHUCTOBYIOThCS IIPU BUPOOJICHHI i cucTeMaTH3allii akTiB
JUTs 3a0e3meveHHs 1X TockoHanocTi [3, c. 250].

TaxkuM 4UHOM, aHaNi3 Ta y3arajabHeHHs 0ibmiorpadii HaykoBUX H0-
CIIiZKEHb 1010 PO3YMiHHA 00’€KTa Ta BUIIB IOPUAWYHOI TEXHIKU JAIH 3MOTY
JIATH BUCHOBKY, 1[0 FOPHJIMYHA TEXHIKa, 3aJIC)KHO BiJl BUIIB NMPABOBUX aKTIB,
BKJIIOYA€E MPABOTBOPUY TEXHIKY (3aKOHOTBOpUA TEXHiKa, HOPMOTBOpUA TEXHiKa),
IIPaBO3aCTOCOBHY TEXHIKy Ta IIPaBOTJIIyMauHy TE€XHIKy. 3a 3MiCTOM AisIbHOCTI
KOMIIETEHTHUX Cy0’€KTiB IOpUAMYHA TE€XHiKa HOAUIAETHCSA HAa IOPUIUYHY TeX-
HIKy CTBOPEHHS IPAaBOBUX AaKTiB, IOPUANYHY TEXHIKYy CKAaCyBaHHS IPAaBOBUX
aKTIB Ta IOPUIUYHY TEXHIKY yIOPAAKYBaHHS MPaBOBUX aKTiB.
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MICALIb AHAPIM ITIETPOBINY,

Jo11. kaenpu npaBa XMeIbHHUIBKOIO HAI[lOHAILHOTO YHIBEPCHTETY,
KaHJ. I0pHJL. HAyK;

MICALb AHACTACIA AHJPIIBHA,

cTygeHTka 2-ro kypey OpuaudHoro iHCTUTYTY

JIBH3 «KuiBchkuii HallioHansHUI yHiBepcUTeT iMeHi Baguma ['eTbManay

OBMEKEHHSA ITPAB JIIOAMHU B YMOBAX BOEHHOI'O CTAHY

HaiiBuiorwo corianbHOI LIHHICTIO Yy MPaBOBIM AepkaBi € JHOAWHA,
TOMY OXOpOHA IIpaB i CBOOOJ TIOAWHM Ta TPOMAJSHUHA € IEPIIOYEePrOBOIO.
Koncturyniiinuii naj YKpaiHU I'PyHTYETbCSl Ha BU3HAHHI JIOJUHU, 11 XKUTTA
i 3I0pOB’s1, YeCTi i TiAHOCTI, HEAOTOPKAHOCTI Ta GE3MeKH HANBHILOK COLialb-
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HOK IIHHICTIO, mpiopuTeTy 1i mpaB i cBoGoa. ['apaHTyBaHHS TpaB i cBOOOI
JIIOJUHU € TOJOBHUM OOOB’3KOM JepxkaBu. IIpaBa JtoAMHM 1 rpoMajsiHUHA B
VYkpaiHi MOXXyTh 0OMeXyBaTu TiNbKU y BUIAJKaxX, IpsAMo nependaueHux Kou-
cTUTyLi€0. B yMoBax BBeIeHHS BOEHHOTO a00 HaI3BHYAHOTO CTaHy MOXYTb
BCTaHOBJIIOBATUCSI OKpeMi OOMEKEHHs TpaB i CBOOOJ i3 3a3HAYCHHSAM CTPOKY
nii mux oomexkenb [1]. V 3B’s3ky 3 BeneHHsM 24 mrotoro 2022 p. BOEHOHOTO
cTaHy B YKpaiHi, 0coOnuBOro 3HadeHHs HaOyBalOTh MPOOJIEMU IPaBOBOTO 3a-
Oe3reveHHs MpaB JIOJAWHE B yMOBAX IIbOTO CTaHy [2].

JocnipkeHHsIM TeMaTuKi 0OMeXeHHsI TIpaB i cBOOO JIFOIMHH Ta IPo-
MaJIssHUHA 3aiiManucs Taki HaykoBi: JI. Jlernsnuun, . CaBenkoBa, M. CaBuuH,
B. Cunopeus, O. Ckpunsrok, B. CopokyHn, T. Ciinbko, €. Tkauenko, C. [lleBuyk.

Bimnosigao g0 cr. 1 3akony Ykpainu «IIpo mpaBoBuil pexuM BO€H-
HOTO CTaHY», BOEHHHUH CTaH — 1€ OCOOJIMBUII IPABOBUI PEKUM, 1110 BBOJIUTHCS
B YkpaiHi a0 B okpeMux ii MicleBOCTAX Yy pasi 30poitHOI arpecii 4uu 3arposu
Harajy, HeOe3MeKH JepiKaBHil He3ale:KHOCTI YKpainu, 11 TepuTopiaibHiil 1iic-
HOCTI Ta mependayae HaJaHHA BiMOBIIHHM OpraHaM JepXKaBHOI BIIaau, BiHCbKO-
BOMY KOMaH/yBaHHIO, BiMCbKOBUM aJMiHiCTpalliiM Ta OpraHaM MiCLEBOIO
CaMOBPSI/IyBaHHsI TIOBHOBaXXCHb, HEOOXIIHUX JUTS BiJIBEPHEHHSI 3arpo3H, Biciul
30poiiHoi arpecii Ta 3a0e3medeHHs HAI[lOHAJIbHOI OE3MeKH, YCYHEHHs 3arpo3u
HeOe3MeKkn JepikaBHill He3aleKHOCTI YKpalHu, ii TepuTopiaibHil HiliCHOCTI, a
TaKO)X TUMYAacOBE, 3yMOBJEHE 3arpo30l0, OOMEKEHHS KOHCTUTYLIHHHX TpaB
i cBOOO/ JIOMMHM 1 TPOMaSIHMHA Ta MPaB i 3aKOHHUX IHTEPECiB FOPUIAMIHHX
0ci0 13 3a3HaYCHHAM CTPOKY [il UX oOMexeHb [3].

OOMekeHHs TpaB i cBOOO/ JIFOAMHY — 1€ IHCTHTYT MpaBa, KUK CKia-
JA€THCS 3 BEITMKOT KITBKOCTI B3a€MOTIOB’ I3aHUX, Y3TODKEHUX MK COO0I0 HOPM
PI3HUX Taiy3ei mpaBa, siKi BCTAHOBIIOIOTH TOPSIIOK, MiJCTABH, YMOBH, IIPABO-
MIpHICTb, MEXaHI3MHU 3BYKEHHS 3MicTy i o0csry mpas joauHu. Kpim Toro, yci
i HOPMH 3aKOHOJABCTBA JOTOBHIOIOTHCS CYIOBOKO MPAKTHKOK HAIIOHAIBHHUX
CYZiB, a TAKOXX MPAKTHKOIO €BPONEHCHKOro Cyay 3 MpaB JIOJMHY, IO BiOBi-
Jla€ €BPOATIIAHTUYHOMY CIIPIMYBAHHIO PO3BUTKY YKpaiHu Ta 4. 1 ¢T. 17 3akoHy
VYxpainn «IIpo BUKOHAHHS pillieHb Ta 3aCTOCYBaHHS MPAKTHKH €BPONEHCHKOTO
CyIy 3 TpaB JIOAUHWY [4], y AKii 3a3HAYa€ThCs, O CYJH MOBHHHI 3aCTOCOBY-
BaTH i1 4ac po3rrsiay cnpaB KonBeHIiro Ta npaktuky Cyy sIK JDKepero mpasa.

Koncrutyiis Ykpainu [1] ik HOpMaTHBHO-TIPAaBOBUI aKT BHUIIIOT OpH-
JIUYHOI CUJIH Ta IPSIMOT Ail, SKUH YCTaHOBIIOE BUXifHE i HyHIaMeHTaIbHE I0JI0-
JKEHHS: TIpaBa i CBOOOIM JIFOIHHU € HEMOPYIIHIUMH i HeBiMuyKyBaHUMHE (CT. 21
Koncrutyuii Ykpainn); mijy 4ac NpUHAHATTS HOBUX 3aKOHIB a00 BHECEHHS 3MiH
JI0 YNHHUX 3aKOHIB HE JIOIyCKA€ThCS 3BYXKEHHS 3MICTy Ta 00CATy UMHHUX MpaB
i cBobox (ct. 22 Koncruryiii Ykpainu). ¥ Pimenni Koncruryuiiinoro Cymy
VYkpainu Bin 22.09.2015 p. Ne 5-pn/2005 (cripaBa npo MOCTiiHE KOPUCTYBaHHS
3eMeNbHUMU JUITHKAMU) Iijl IHCTUTYTOM OOMEXKEHHs IpaB i cBOOOJ JIIOAUHU Ta
TPOMaJISIHIHA PO3yMIEThCS 3BYKEHHS 3MICTY 1 00CSTY YMHHHX TpaB i cBo0O [S].

Bapro noroautuck 3 O.B. CkpumnHIokoM, 10 0OMeXeHHs IpaB 1 CBO-
6ox moauHU — Le nependaueHuil KOHCTUTYII€I0 Ta 3aKOHAaMU YKpaiHU PEKUM
TUMYACOBOTO 3arajbHOr0 ab0 KOHKPETHO-IHAMBIAYaJIbHOTO MPHU3YMHUHEHHS YH
3BY’)KEHHS 00CATY BU3HAUCHUX i rapaHToBaHUX OCHOBHUM 3aKOHOM IIpaB i CBO-
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0ox B iHTepecax 3a0e3nedeHHs NpaB IHIIMX JIIOAEH, a Takox 3abe3rnedeHHs
HaIioHAIBHOT Ge3meku it o6oporn Ykpaiuu [6, c. 19].

IHcTUTYT OOMEXEHHS IIpaB i cBOOOA JIIOAUHU Ta TPOMAJSIHUHA BiJIO-
BiJlae HOpMaM 3arajbHOI JeKiapallii npas JOIUHH [7], BiAMOBIAHO 10 SKOT MiJ
yac 31 iCHEHHs CBOIX MpaB i CB0OO]] KOXKHA JIFOIMHA TTOBUHHA 3a3HABATH TiIbKU
TaKuX OOMEXEHb, SIKi BCTAHOBJICHI 3aKOHOM BHKJIIOYHO 3 METOIO 3a0e3IeYeHHS
HaJISKHOTO BH3HAHHS I OBArd mpas i CBOOON 1HIIMX 1 3a0e31eYeHHs CIipaBe-
JUBUX BHMOI MOpajli, IPOMAJACHKOrO IOPSAAKY H 3araibHOro no0pobyTy B
JEMOKPATUYHOMY CYyCILIBCTBI.

KoHBeHIlis TPo 3aXKCT TpaB i OCHOBOIOJIOXHUX CBO0O [8] mo3Bosse
JiepKaBaM-y4acHHIISM BiJICTYNaTH BijJ MpaB JIIOAMHU T4 OCHOBHHX CBOOOI, L0
3aXHIIAIOTECS B Hill, HA CYBOpDMX yMOBaX, BHKJIaIeHuX y cT. 15 KonBeHmii.
IIpocTuii TEKCT 1OTO MOJOKEHHS MiCTHTB TaKi 11’ Th €JIEMEHTIB: TEPMIiHHU: Biji-
CTYN MOXJIMBHH JIMIIE ITiJl 4ac BIHM YW IHIIMX HaJ3BUYaWHUX CUTYyalid, 110
3arpoKyIOTh KHUTTIO Kpainu Bucokoi Jloroeipuoi Ctoponu; cdepa aii: y mipi,
sKa CyBOpPO BHMara€TbCs BUMOTaMH CHTYallii; IoBara iHImMX 3000B’s13aHb MiXK-
HapOJIHOTO IpaBa: TaKi 3aX0¥ HE MOBHUHHI CYNEPEUUTH IHIIUM 3000B’ I3aHHAM
JIepKaBU 32 MiDKHApOIAHUM nipaBoM (cT. 15 (1)); mpaBa, Ha SKi HE JIOMYCKAETHCS
BIACTYI: TIEBHI IIpaBa JIIOAUHU HE MOXKYTh OyTH BinxmieHi (cta. 15 (2)), a came
IIPaBO HA YKUTTS 3TIAHO 31 CT. 2 (KpIM BHUIAJAKIB CMEPTi B Pe3yJbTaTi 3aKOHHUX
aKTIB BiiHH), 3a00pOHA KaTyBaHb, HEJIOJCHKOTO Ta TAKOTO, 10 TPUHHIKYE TiJI-
HICTb, TOBO/KEHHS Ta MMOKapaHHs 3a CT. 3, 3a00poHa pabcTBa 3rinHo 3i cT. 4 (1)
ta npunimny nulla poena sine lege srixHo 3i cr. 7, 060B’s130k iHbOpMyBaTH:
JHepxaBu-ydacHuli 30008’ a3aHi ingopmyBatu Paxy €Bponu npo 3axonu, sSKHUX
BOHH BXHJIM, Ta TIPO MPUYHUHH, & TAKOXK PO T€, KOJIHM TaKi 3aXOU MPUITHHUIN
CBOIO fIi0 1 mos1okeHHs: KoHBeHIiT 3HOBY BUKOHYIOTHCSI TOBHICTIO.

JisnbHiCTE €BpONEHCHKOr0 CyAy 3 IIpaB JIOAUHU TPYHTYETHCS Ha
MeXaHi3Mi, 1[0 Ma€ Ha3By TPUKYTHUK MPABOMIPHOCTI OOMEKEHHS MPaB JIIOAUHU.
BiH cknamaeTbes 3 TphOX 00O0B’SI3KOBUX CKIIATHHKIB: 1) 3aKOHHICTH OOMEKEHHS,
TOOTO HAsBHICTh y HAalliOHAJbHOMY 3aKOHOJABCTBI JEp)KaBH MiJCTaBH TaKOTO
oOMeKeHHS TMpaBa; 2) MpaBOMipHAa METa — 3aXHMCT, 3a0€3MeUCHHs W peaizailis
NpaB Ta IHTEPECIB IHIIMX OCi0, CYCNiILCTBA, HAL[IOHANBHOT Oe3MeKu | 1HII 11,
1[0 B OCHOBHOMY TaK caMO TMepeadadeHi 3aKOHOJABCTBOM; 3) HEOOXIIHICTh y
JEMOKPATHYHOMY CYCHIJIBCTBI, TOOTO HEMOXIIUBICTh BHPIIIUTH CHUTYAIIIIO ITO-
iHIIOMy 0e3 TakuX OOMeXEeHb, a TAKOX JOCSITHEHHs MPOINOPLIHOCTI 3a oOMe-
JKEHHI [IpaBa OiHiel oco0u Ta 3axucTy mpas iHmmx oci6 [10, c. 34].

BinnosigHo no mignyHkty 5 m. 1 cT. 6 3akony Ykpainu «IIpo mpaso-
BUM PEXUM BOEHHOIO CTaHy», B yka3si Ilpesunenta YkpaiHu npo BBeAEHHS
BOEHHOT'O CTaHy 3a3HAYAE€THCSI BUUEPITHUH Mepeik KOHCTUTYLIHHNAX NpaB i CBO-
001 JTFOIMHY 1 TPOMAJISIHHHA, SIKI THMYACOBO OOMEXKYIOThCS y 3B’ SI3KY 3 BBEJICH-
HSIM BOEHHOTO CTaHY 13 3a3HaYCHHSM CTPOKY Aii X OOMEKEHb, a TAKOXK THM-
4acoBi OOMEXEHHS MPaB i 3aKOHHUX IHTEPECiB FOPHIMYHUX OCIO 13 3a3HAYCHHIM
CTPOKY Aii nux oOMexeHb. 3rimHo 3 Im. 3 Yka3dy, B 3B’S3Ky 3 BBEICHHSM B
VYkpaiHi BOEHHOTO CTaHy THMYacOBO, Ha MeEpioJ Aii MPaBOBOrO PEKUMY BOEH-
HOTO CTaHy, MOXYTh OOMEXYBaTHCs KOHCTHUTYIIIiHI NpaBa i CBOOOIHU JIFOJMHU
i rpomansanHa, nepenbadeni cr.ct. 30-34, 38, 39, 41-44, 53 Koncruryuil
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VkpaiHd, a TaKoX BIPOBAXKYBATUCS THMYACOBI OOMEKCHHS MPaB i 3aKOHHHUX
IHTEepeciB IOPUIUYHUX 0Ci0 y Mexkax Ta o0cs3i, 1m0 HeoOXimHi Juis 3abe3rne-
YEHHS MOXJIMBOCTI 3alpOBA/DKEHHS Ta 3/ilICHEHHS 3aXOMiB IIPAaBOBOTO PEXUMY
BOEHHOTO CTaHy, sIKi IiepeadadeHi YaCTHHOO MepIIolo cTaTTi 8 3akoHy YKpaiHu
«IIpo mpaBoBHii pe>kUM BOEHHOTO CTaHy» [3].

Takoxx, BianoBigHo 10 3akoHy Ykpainu Ne 389-VIII moxxe 3anpoBamxy-
BaTUCS TPYAOBa IOBHHHICTH JJIS TIpane3faTHUX 0ci0, He 3aly4eHHX J0 POoOOTH
B 000poHHiH cdepi Ta chepi 3a0e3medeHHs XKUTTEAISIBHOCTI HACEISHHS 1 He 3a-
OpOHBOBAHUX 3a MIANPUEMCTBAMH, YCTAHOBAMHU Ta OpraHizallisiMU Ha Iepion Aii
BOEHHOI'O CTaHy 3 METOI0 BUKOHAHHs POOIT, 110 MarOTh 000poHHMI Xapakrep [3].

Kouctutynis YkpaiHu sk OCHOBHUH rapaHT 3a0e3NedYeHHs 1 3aXHUCTy
mmpaB i ¢BOOOI TpoMajsH MICTHThL BHYEPIIHHN IEPETiK NpaB, SKi HE MOXYTh
00MeKyBaTHUCs HaBiTh B TIEpioJl Jii BOEHHOTO cTaHy (nependayeHi ct.ct. 24, 25,
27-29, 40, 47, 51, 52, 55-63 KoHcTuTy1Iii).

Kpim Toro, 3akon Ykpainu Ne 389-VIII 3akpimitoe rapanTiio A0TpH-
MaHHs TaKuX CTaHAAPTIB, SIK MiHIManbHa 3apo0iTHA MyaTa, MiHIMaIbHUN CTPOK
BIJIMTyCTKU Ta Yac BiJMOYMHKY MDK 3MiHAMH Ha 4Yac 3ay4eHHS IPOMAJSH 0
BHUKOHAHHS TPYJOBOI MOBHHHOCTI Ta BIAIIKOJYBaHHsS BapTOCTI MaiiHa y pasi
fioro mpuMycoBoro BiguyxeHss [3].

OTxe, 3aXUCT 3aKOHHUX MPaB i cBOOOJ TPOMAJISIH € OTHHM i3 KITIOUO-
BHX 000B’sI3KiB AeprkaBu. OIHaK iICHYIOTh CHTYyaIlil, Ko iX oOMeXeHHs € He-
BIZIBOPOTHUM 1 3MIMCHIOETHCSA BHUKIIOYHO Yy CIOCIO Ta 3a JOMOMOIOI0 3aco0iB,
nepend0aYeHHX YHMHHUM 3aKOHOJIABCTBOM. Takoro MiJCTaBOIO 0€3MocepeTHbO
BHCTYIIA€ BIPOBAPKEHHSI BOEHHOTO cTaHy. KoHcTHuTyList YKpaiHu Ta MKHApOIHI
aKTH MalOTh CXOXMH HiJIXiJ O IpaB JIOJUHU: BOHU MOXYTb OYyTH OOMEXeHi
JIMIIE YIS 3arajbHOro Oyiara B pasi HEOOXIIHOCTI ¥ IOIILHOCTI; OCHOBOIIO-
JIOXKHI TIpaBa JIIOAMHU 1 TPOMasSHUHA HE MiJUIATaloTh OOMEKEHHIO HaBITh Y
nepiof 1ii BOEHHOTO CTaHy, ajpke 0e3 X 3a0e3neueHHs 1 rapaHTyBaHHS HEMOXK-
JIMBHM € iICHYBaHHS JIFOJMHH 1 JICP’KaBH Y TIPABOBOMY JIEMOKPATUYHOMY TIOJII.

Cnucok BUKOPHCTAHHUX /I7KEPeJT

1. Koucruryuis Ykpainu Bix 28.06.1996 p. Bepxosna Pada Ykpainu.
3axonooascmeo Vipainu. URL: https://zakon.rada.gov.ua/laws/show/254%
D0%BA/96-%D0%B2%D1%80#Text (narta 3BepHenns: 26.05.2022).

2.TIpo BBemeHHS BOEHHOTO CTaHy B Ykpaini : Yka3 Ilpe3umeHta
VYxkpaxuu Big 24.02.2022 p. Ne 64/2022. Bepxosna Pada Ykpainu. 3axoro-
dascmeo  Vipainu. URL: https://zakon.rada.gov.ua/laws/show/64/2022#Text
(mara 3Beprenns: 26.05.2022).

3. [IporpaBoBHil pEXUM BOEHHOTO CTaHy : 3aKOH YKpaiHH BiJ
12.05.2015 p. Ne 389-VIII. Bepxosna Pada Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/389-19#Text (nara 3Beprenns: 26.05.2022).

4. TTpo BUKOHAHHS pillleHb Ta 3aCTOCYBAaHHS NPAKTUKU €BPONEHCHKOro
Cyay 3 IIpaB JM0AUHY : 3akoH Ykpainu Big 02.12.2012 p. Ne 5463-VI1. Bepxosua
Paoa Vkpainu. 3axonooascmeo Vkpainu. URL: [https://zakon.rada.gov.ua/
laws/show/3477-15#Text (nara 3BepHenHs: 26.05.2022).

169


https://zakon.rada.gov.ua/laws/show/389-19#Text
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/389-19#Text
https://zakon.rada.gov.ua/laws/show/
https://zakon.rada.gov.ua/laws/show/389-19#Text
https://zakon.rada.gov.ua/laws/show/389-19#Text

5. Pimennst Koncruryuiiinoro Cyny Ykpaiuu Big 22.09.2005 Ne 5-
pn/2005 (cnpaBa Npo MOCTiHHE KOPUCTYBAHHS 3€MENbHUMHU JUITHKaMK). Bep-
xoeéna Paoda VYkpainu. 3axonodascmeo Vxpainu. URL: https://zakon.rada.
gov.ua/laws/show/v005p710-05 Text (nara 3BepHeHHs: 26.05.2022).

6. Cxpunaiok O. B. KoHcTHTYHIHHO-TIpaBOBE PEryJIIOBAHHS OOMEKCHHS
mpaB i cBobox oauHM # TpoMmaasHuHa B Ykpaimi. URL: http://www.
yourfuture.org.ua/ua/pb/2011/3/Skrupniuk.pdf.

7. 3aranbHa Jnekiapaiis npas aroanHu Big 10.12.1948 p. Ne 995 _015.
Bepxosna Paoa Ykpainu. 3axonooascmeo Yipainu. URL: https://zakon.rada.
gov.ua/laws/show/995 015#Text (nara 3Bepuenns: 04.03.2020).

8. KoHBeHIIis PO 3aXHCT MpaB JIIOJMHK i OCHOBOMOJOXHHX CBOOOJ
Bix 02.10.2013 Ne 995 004. Odiuiiinmii Be6-nopran BepxoBroi Panu Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/995_004#Text (mata 3BepHEHHS:
26.05.2022).

9. IMocionuk Pagu €Bpomnu 3i crarti 15 €Bponeiicbkol KOHBEHIIIT 3
MpaB JIIOAMHU. Bifctyn Bix 3a00B’s3aHb i yac Haa3BUYaiHOI cutyarii. 2016.
URL.: https://www.echr.coe.int/Documents/Guide_Art_15 UKR.pdf.

10. Cninbko T. M. IlpaBoBi mincraBu oOMeXeHHs peanizalii npas i
cBobon noauHu Ta rpomainsHuHa. URL: http://dspace.nlu.edu.ua/bitstream/
123456789/15153/1/Slinko.pdf.

MISHYNA NATALIA VIKTORIVNA,

Professor of the Constitutional Law Department,
National University ‘Odessa Academy of Law’

Ph.D. (Doctorate) in Law, Professor

BIG DATA = BIG CONSTITUTIONAL ISSUE IN UKRAINE

Constitutional law is — like any other branch of law — under the influence
of digitalization. So far, Ukraine only started to experience this influence
intensively— at first, during the COVID-19 lockdowns, now during the war.

Nowadays in Ukraine it is the Civil Law, that has the biggest legislative
provisions on the various subinstitutions of the IT law, including the ‘Big Data’.
Constitutional legislation in a bit behind with the general provisions in the
Basic Law, that might be relevant to the digital sphere, and with the Law of
Ukraine ‘On Protection of Personal Data’ dated 1 June 2010, with the annual
amendments (yet it is not very modern).

The Constitution of Ukraine 1995 was adopted at the very beginning
of the digital era. So actually, it doesn’t have a lot of ‘direct’ provisions, that
would be useful for the human rights issues, concerning the big data abusage.

‘Big data’ is considered to be the ‘new oil’. IT sphere becomes more
and more dominant in the economical field of the society — even during the
coronavirus depression. Other IT law subinstitutions are also as important, as
the ‘Big Data’ appropriate handling and protection.

So, should any provisions about the digitalization — as the basis for the
IT Law and IT constitutionalism — appear in the Constitution of Ukraine 1996?
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From one hand, not everything that is new and rapidly developing should
be mentioned in the constitution. The concept of the Basic Law, that is used in
Ukraine, supposes that only the most important social relationships are regulated by
the constitutional provisions — and these provisions are rather laconic.

From another hand, one can hardly ignore digitalization with its enormous
possibilities and a lot of hidden dangerous. Sometimes these dangerous are only
obvious to those, who pays